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~PREFACE 


The present work is based in large measure upon 

the series of articles published in The American 
Architect in 1921 and 1922, under the title of 
‘‘ Architectural Quicksands’’ and upon the additional 
discussions of the problems of the architect which 
have since appeared in the Legal Department of that 
publication. 
_ It is presented in response to the many requests 
which I have received that the subject matter of 
these articles and discussions be presented in book 
form and that the special forms of contract between 
architect and client to which I have from time to time 
referred in my writings be made generally available 
to the profession. 

In placing this material in book form, it has been 
completely revised and brought down to date and 
much new matter has been added. No effort has been 
made to present a book making available to the legal 
and architectural professions the citations of court 
decisions. That phase of the subject I have already 
treated in ‘‘The Law of Architecture and Building.”’ 

My present endeavor has been to approach the sub- 
ject from a quite different angle. It is my purpose 
here to place before the architect, very informally, 
typical examples of the dangers which may beset him 
in the practice of his profession; to hang up along the 
architectural highway, as it were, a sufficient number 
of danger signals, so that he may be warned as he 
approaches unsafe ground; to emphasize the prac- 
tical business considerations which today enter into 
the practice of architecture ; to suggest, as best I may, 
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the means by which the members of the profes- 
sion may keep to the established and safer routes, 
rather than stray into those which lead to loss and to 
difficulty. 

For some years, I have made it a point to note the 
problems with which my architect clients have been 
confronted. The following pages are based largely 
upon these actual cases which have arisen in my 
own practice. It is my hope that, by referring to 
eases of this kind, which are, I believe, reasonably 
typical of those which characterize the practice of 
most architects, the suggestions, cautionary and 
otherwise, which I have made, will be more directly 
brought home to the architect and their application 
to his practice more easily understood by him. The 
desire to accomplish this purpose is my excuse for 
referring, as I do, to many cases in which I have 
acted as counsel. For obvious reasons, it has not 
been possible, in discussing these cases, to give the 
names of those whom they have concerned. 

The practice of architecture today is a very dif- 
ferent matter from the practice of architecture some 
years ago. Under modern conditions, the architect 
is called upon constantly to meet problems which, 
until recently, have not been presented to the pro- 
fession. It is essential to the proper and successful 
carrying on of his work that he have a general under- 
standing and appreciation of the basic principles of 
law upon which his obligations to the client and con- 
tractor and their obligations to him are based. It is 
not intended that the present work shall in any way 
serve as a book of general prescriptions to meet the 
ills of the architect’s practice, nor is it intended that 
it shall encourage him to become his own attorney and 
proceed without proper advice where he should secure 
it. On the contrary, the purpose is to acquaint him 
sufficiently with the quicksands lying along his road, 
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so that he may sense danger in time to secure such 
advice as may be needed to protect his rights and 
interests and those of his client. 

No architect should endeavor to store his mind with 
the exact knowledge of everything which he can 
safely do or of everything which he must not do, 
unless he have a mind which is far from average. 
What the ordinary architect can do, however, and 
should do, is to fix in his mind the main danger signals 
and areas sufficiently so that he may recognize them 
when he approaches them. It is not necessary that he 
know, to protect himself, exactly what he should do in 
a given case. It is not necessary that he know the 
exact wording which he should adopt in a letter or 
contract. It is not necessary that he know to just 
what limits he may safely go in approving extras or 
authorizing changes in the plans or specifications. 
It is sufficient if he knows that in any one of these 
respects he is approaching or is upon dangerous 
ground. He can then secure competent advice as to 
his rights and be guided in his conduct accordingly. 

Some people have a genius for doing things first 
and seeking advice afterwards. Some, on the con- 
trary, are inclined to seek advice on every point, 
important and unimportant alike. Between these 
two extremes lies the common-sense rational road to 
be followed by the ordinary architect of today. 
When he is on familiar ground over which he has 
already travelled, let him go forward at full speed. 
When he is on new and untested ground, notwith- 
standing that the prospect be fair, let him proceed 
more slowly and test, by proper advice if need be, 
the path that lies ahead. 

With a few main rules in mind, experience will do 
the rest. The architect will find that, without great 
difficulty, he will shortly be able to sense the points in 
which danger is involved in ample time to avoid them 
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altogether or, at the least, to receive advice and be in a 
position to handle them, on a basis which will not 
expose him to liabilities or to commitments which he 
does not intend to assume. 

An architect cannot be his own lawyer, any more 
than a lawyer can be his own architect. What he 
can do, however, is to acquire a sufficiently clear idea 
of the foundations upon which his rights and lia- 
bilities rest to know when he needs legal advice, and 
when he does not need it. . 

If he arrive at this point, he will have travelled at 
least three-quarters of the way along the road leading 
to comparative safety from unnecessary loss and 
entanglements. All that I can hope or claim for 
the following pages is that they may serve to set up 
guide-posts for the architect sufficient to enable him 
to pursue his course, without straying into treacher- 
ous paths. If they do this my purpose will have been 
accomplished. 

The subject matter is cross-indexed, in order that 
the architect can turn as quickly and conveniently as 
possible to the subject which he may have under con- 
sideration at a given time. 

The appendix includes the forms of agreement be- 
tween the architect and the client which I have found 
from actual experience are useful in the practice of 
the architect and helpful in guarding him against 
loss and misunderstandings. 

_ It includes, also, a form for a partnership agree- 
ment between architects, forms for agreements be- 
tween architects acting as associates, and a form for 
an agreement between an architect and a landscape 
architect. These agreements are referred to in the 
text as occasion requires. The appendix includes also 
the Standard Documents, Forms, and Schedule of 
Minimum Charges of The American Institute of 
Architects and the Schedule of Minimum Charges of 
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the New York Chapter of The American Institute of 
Architects. I wish to express my appreciation of 
the courtesy of the American Institute and of the 
New York Chapter, in permitting the publication of 
these documents and schedules. Also, I must ac- 
knowledge my indebtedness to various architects, who 
prefer that their names should not be mentioned, but 
who have consented to the publication of forms which 
I have prepared for them. 

The architect will, I believe, derive the maximum 
of help from the manual by a preliminary reading of 
the text as a whole and by reference thereafter, by 
use of the index, to any specific subjects calling for 
consideration. 


CLINTON H. BuAkg#, JR. 
New York City 
June 1st, 1924 
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CHAPTER I. 
THE BUSINESS SIDE OF ARCHITECTURE. 


Practice of profession on business basis practical and con- 
sistent with its standing as a fine art—Effect of modern busi- 
ness conditions on the profession.—Importance of being definite. 


Architecture has long been regarded and still is 
properly classified as one of the fine arts. Every 
element of tradition,in the profession has served to 
confirm this classification.and to emphasize, in the 
mind of the architect, the fact that the profession is 
primarily an art. All this is, of course, fundamen- 
tally sound, and I have no quarrel with it in any par- 
ticular, except in so far as it is sought to regard 
the profession as an art solely and to disregard the 
everyday prosaic business elements entering into the 
practice of it. During recent years especially, it has 
become increasingly apparent that architecture has a 
business side, as well as an artistic side, and that the 
architect who would protect his client’s interests and 
his own rights, and avoid serious embarrassment and 
loss, must recognize the fact that this is so. 

In speaking of the business side of the profession 
I refer primarily to the business and legal elements 
entering into the relations of the architect, client and 
contractor, as distinguished from matters of interior 
office organization and direction. 

- Architects, as a class, unquestionably regard the 
17 
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artistic element as paramount, and it is right that 
they should do so. The difficulty is that very many 
—the great majority, I fear—persist in viewing their 
profession as an art alone, and seem to have a feel- 
ing that in some way directly or indirectly they are 
untrue to that art, if they deign to practice it on a 
basis of business efficiency and organization. For 
years I have been preaching to my architect clients 
the doctrine that this point of view is false, that the 
profession can be followed with due regard to its 
standing as a fine art, and without cheapening its 
standing as such in any way, and that at the same 
time, due regard may be given to the rules of busi- 
ness organization and conduct. In other words, I 
am heretical enough to believe that an architect may 
be a great artist in the truest sense of that term and 
at the same time a man possessed of sound business 
sense and judgment, and that he may organize his 
office on business principles and conduct it on a basis 
of business efficiency, and coincidently develop work 
of the highest artistic and architectural excellence. 
In fact, I know that this is so, because some of my 
very good friends and clients in the profession—men 
whose work is nationally recognized as deserving of 
the warmest praise—are also keen business men, who 
deliberately make use of their business judgment and 
ability for the express purpose of safeguarding their 
own interests in the practice of their profession, and 
the interests of the clients whom they represent. If 
one consider the elements which enter into the 
practice of architecture today, he must realize that 
the drafting of specifications, the securing of esti- 
mates, and the drafting and operation of the building 
contract, while part and parcel of the primary pur- 
pose to achieve an artistic result, have, nevertheless, 
each of them a purely business side. All of these 
phases of the work, the supervision of the job, the 
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arranging with the client for the payment of the 
fee due, and like items entering into the construction 
of every work undertaken and carried out, are 
fundamentally business propositions. 

Art and business are not so diametrically and 
hopelessly opposed as many would have us believe. 
They may well go hand in hand in the conception 
and execution of work at once meritorious from the 
point of view of the most fastidious artistic critic, 
and at the same time satisfactory and successful, in 
that it has been carried forward to completion on a 
sound business basis and in accordance with such 
business principles as are necessary to protect archi- 
tect, client, and contractor alike. 

There can be no question of the benefit which must 
accrue to the architectural profession by a more 
general adoption by its members of business organ- 
ization and principles. The architect of today owes 
it, not only to himself but to his client as well, to 
familiarize himself with the danger points in the 
practice of his profession and with the general pre- 
cautions which he should observe to avoid them. 

It cannot be logicaily maintained that a man is 
any the less an artist because, before undertaking his 
work, he arrives at a clear understanding with his 
client as to what his compensation is to be, or as 
to the basis upon which he is to act. Similarly, he 
does not lose any of his artistic ability because he 
sees to it that his office is so organized that the busi- 
ness aspects of the contract, specifications, estimates 
and the like, and the engineering phases of the work, 
are passed upon by men trained to appreciate and 
check them, and that as the work progresses the sums 
becoming due to the contractor, the accuracy of the 
items embodied in the certificates, the payments to 
sub-contractors, and all of the other similar items 
entering into the usual building operation, are 
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checked by an employee with a reasonable working 
understanding of accountancy. 

One of the most successful and artistic architects 
whom I know makes it his regular practice to assume 
a sort of guardianship over the interests of his 
clients, in their dealings with contractors, far beyond 
the point that the ethics of the profession require 
that he do this. In repeated instances he has called 
upon me for advice upon matters involving solely 
the client’s interests, not coming within his province 
as architect as his duties are laid down in the canons 
of ethics or usually considered, and which he might 
quite conscientiously and properly have passed along 
to the client for attention and determination. He 
has done all this and has not passed the responsibility 
on to others as he might have done, because he has 
realized that, by reason of his special knowledge of 
the situation and facts involved and of the work done, 
and of the attitude of the contractor and the general 
psychology of the situation, he has been in a position 
to give valuable help to the client and to aid him in 
avoiding unpleasant and expensive complications. 
This architect has paid for such legal services from 
his own pocket. Nevertheless, and from personal 
observation, I am convinced that the practice which 
he has thus followed has been a very great asset to 
him in his relations with his clients, an element of 
prime importance in building up the reputation 
which his office enjoys, and a sound and profitable 
investment from every point of view. 

If I were asked to sum up in one word the greatest 
need of the architect of today in the successful prac- 
tice of his profession—aside, of course, from artistic 
and engineering training and ability—I should un- 
hesitatingly answer ‘‘definiteness.’’ More troubles 
brought into my office by architect clients result from 
a lack of definiteness than from any twelve other 
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causes combined. The architect may be a genius. 
He may possess all the artistic and mechanical ability 
and training in the world. He may have the most 
charming of personalities and very unusual oppor- 
tunities to make it felt. Yet, if he has not aequired 
the faculty of being definite, he will sooner or later, 
if his practice be on a really worth while and success- 
ful scale, experience difficulties which will cause him 
embarrassment, worry and substantial financial loss. 
‘*Be definite’’ should be the watchword in the office, 
and throughout the organization, of every architect 
who would avoid disputes with his clients, disputes 
between his clients and the contractors, disputes be- 
tween the contractors and his own organization, and 
the danger of loss and entanglement in litigation. 

If one trace the course of an architect’s dealings 
with his chent in a typical case, one will find that, be- 
ginning at the first interview and continuing through 
the selection of the site, the preparation and submis- 
sions of sketches, plans, working drawings, specifica- 
tions and details, and the general supervision of 
construction, not a step is taken which can be safely 
taken on any basis other than one of definite and 
complete mutual understanding. If you were to tell 
the ordinary business man that he should be sure that 
everything is understood thoroughly, in putting 
through a business deal involving the payment of 
large sums of money, he would in all likelihood think 
that you were mildly insane in thinking that he might 
pursue any other course. And yet, if you suggest to 
the ordinary architect that, in his first interview with 
his client, or at least at the interview at which he is 
finally employed and told to proceed with the work 
proposed, the matter of the compensation to be paid 
him and all of the other important elements involved 
in his employment should be discussed, made clear 
and decided upon, the chances are about ninety-nine 
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to one that he will tell you that he cannot discuss 
these subjects with his client at that time, without 
creating a wrong impression and, quite possibly, 
losing the job in prospect. I can quite understand 
how the architect may feel that this is so but, as a 
practical matter, I am clear that the difficulty which 
he fears is, in the very great majority of cases, wholly 
imaginary, and that the client would, indeed, much 
prefer to start out with a full understanding of all 
the fundamental rights and obligations involved. I 
believe that he will not think less of the abilities of 
his architect because the latter desires to place his 
dealings upon a clear and business-like basis, and 
that his mental reaction will, on the contrary, be 
distinctly favorable to that architect who approaches 
the job on the basis of an accurate and thorough 
understanding. 

It must be remembered that, from the point of 
view of the client, the building of a house is primarily 
a business undertaking, and his relations with the 
contractor and architect alike are business relations 
purely. He employs the architect, it is true, as an 
expert trained to give him both a pleasing result and 
a house suited to his particular requirements, but he 
nevertheless regards, and quite properly regards, his 
relations with the architect as business relations, in 
the sense that the professional relationship involved 
is upon an ordinary business basis. The client does 
not resent, and rather welcomes, the desire of the 
contractor to have everything clearly understood 
before the work is undertaken. There is every rea- 
son why he should welcome a similar attitude and 
desire on the part of his architect. 

If a customer desires to buy some commercial 
product, he will wish to know the terms upon which 
it will be sold; if he desires a portrait painted, he 
will wish to know how much the artist will charge 
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for painting it. So, if a client desires to have plans 
prepared for a country home and to have the erection 
of the house supervised by a trained architect, there 
is every reason in common sense why he should prefer 
to know the basis upon which the architect will charge 
and the other terms and conditions, both as respects 
the rights of the architect and his own rights, upon 
which the work will be undertaken and carried to 
completion. I am glad to say that there has recently 
been evident an increasing and very gratifying ten- 
dency on the part of architects to appreciate the fact 
that this is so, and to exercise a much greater degree 
of care in arriving at a fair and full understanding 
before undertaking the work. 

Aside from the contract, which is the chief matter 
of importance, the obvious method of being definite 
is to cover, by letters or memoranda, all points which 
should be safe-guarded and made matters of record. 
A word of caution should be added, however, with 
respect to the danger of too free letter-writing. It is 
unquestionably desirable to cover in written form the 
important points as they arise. It is equally impor- 
tant that the letters and memoranda be prepared and 
used with discretion and with proper care. 

Just as there is a tendency on the part of many 
architects to neglect putting anything in writing, 
so there is a tendency on the part of many others 
to write too much. I have in mind repeated instances 
in my practice, where architects have courted trouble 
and become involved in expensive and annoying 
entanglements and misunderstandings, solely be- 
cause they have been too ready letter-writers. As 
between writing no letters and writing too many, 
without proper thought of the effect of what is 
written, I should unhesitatingly choose the first 
alternative as the lesser of the two evils. 

The golden mean is to write letters only when 
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they are necessary to make definite your relations 
with your client or with the contractor, or some issue 
involved in the relationship between the contractor 
and the client. There are cases where it is impera- 
tive that a proper letter be sent covering some of 
these points. Where this becomes necessary, how- 
ever, it is of prime importance that the letter be 
prepared and phrased with care and that you secure 
proper advice regarding it, before it is mailed. In 
other words, cut out all unnecessary letters, put your 
emphasis on those that are necessary, see that they 
are sent in time and in proper form, and that they 
are correctly worded from the point of view of your 
own interests and the interests of the client. 

It is quite natural that an architect, unacquainted 
with the law and the technicalities of the legal con- 
struction of what is written, should write, in many 
cases, letters, the legal effect of which is entirely 
different from the real intent and purpose and 
understanding of the writer. A phrase which, to the 
architect, may seem entirely innocuous, or a phrase 
which may connote to him a certain conclusion, may 
have, and often has, a very different meaning and 
effect, when considered from the point of view of the 
lawyer or the court. The letter may contain, legally 
speaking, an admission which binds the architect in 
some way, and to an extent, which he has not intended 
or contemplated at any time. 

As an example: it may be taken as a guarantee by 
the architect that the cost of the building will not 
exceed a certain amount, when, in fact, all that he 
has meant to do is to give to the client a statement 
of his best guess regarding cost. It is very easy in 
the phrasing of what you write, unconsciously to 
slip across the border line which divides a direct 
representation on your part, that the cost will be 
limited to a certain figure, from a mere estimate on 
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your part of what the cost will be, based on your 
experience and general knowledge, but not intended 
in any way as a guarantee that your figures are 
accurate or that the cost will fall within the upset 
figure which you give. Similarly, in the case of deal- 
ings with sub-contractors, a letter may be intended 
to accept a bid and close a contract, in behalf of the 
client and, by a failure to make clear the fact that 
the architect is acting as the agent of the client, may 
bind the architect, as principal, so that the sub- 
contractor, in case of the default of the client, may 
look to the architect for his compensation. The 
architect will do well to consider the potentialities for 
disaster which characterize situations such as these. 

The architect may, again, write to the client, 
stating that he will proceed under the Schedule of 
charges of The American Institute of Architects, or 
of the New York Society of Architects, or of some 
similar body. He may have in mind, when he does 
this, the fact that his basic rate is to be more than 
the minimum rate prescribed by the Schedule of 
Charges of the Institute or of the Society, but he 
may fail to mention his basic rate in his letter, and 
he may find that, by phrasing his letter as he has, he 
is limited to the minimum rate set forth in the 
Schedules. 

Only a short time ago, I represented an owner in 
a dispute with an architect, where the architect had 
written a letter confirming his employment and 
stating that his charges would be based on the 
Schedule of the American Institute of Architects, 
when, in fact, he had reference to an entirely 
different schedule. The owner proceeded on the 
assumption that the architect meant what he said 
and, when the architect’s bill for a larger amount 
than that specified in the Schedule of the Institute 
came in, he naturally objected to paying it. The re- 


26 THE ARCHITECT’S LAW MANUAL 


sult was that the architect was bound by the letter 
which he had written, and was unable to collect the 
amount of his bill, as rendered. If he had given a 
moment’s additional thought to his letter, and seen to 
it that it was exact in its terms and in accordance with 
his intentions, he would have saved a considerable 
amount of money. 

The cases where careless or thoughtless letter- 
writing is responsible for loss might be multiplied 
almost indefinitely. The remedy in all cases, how- 
ever, is the same, namely, to take more care with your 
written records, whether in the form of letters or 
otherwise; to place nothing in writing, unnecessarily, 
and, on the other hand, to place in written form, 
carefully checked and prepared, all those really 
essential matters on which written evidence is 
desirable. 


CHAPTER II. 
THE CONTRACT BETWEEN ARCHITECT AND CLIENT 


Contract determines the rights of the parties.—Importance 
of clear understanding and written contract.—Various forms of 
contract.—Agreements—express and implied—Provisions with 
respect to architect’s compensation and computation thereof.— 
Commissions and allowances on furnishings and the like.— 
Relations between architect and consulting architects and deco- 
rators——Payment of fee in corporate stock. 


It is manifest that the contract between the archi-_ 
tect and his client, whether it be oral or in writing, 
forms the basis of their relationship and becomes the 
determining factor in the establishment of their re- 
spective rights and obligations. There is no room 
for argument, in my opinion, with respect to the 
desirability and entire practicality of the use by the 
architect of a written contract as a regular thing in 
the practice of his profession. A contract which is 
verbal, in whole or in part, is open to misconstruction 
and to uncertainty from the beginning. Granting 
that each of the parties is entirely sincere and strictly 
honest, the human memory is necessarily imperfect 
and, after the lapse of time especially, disagreements 
as to the terms which were determined upon will in- 
evitably arise. In referring, therefore, to the con- 
tract between the architect and his client, I should be 
understood as speaking of the written contract, 
which is the only really worth while form of agree- 
ment for the determination of questions as impor- 
tant as those involved in the building operation, and 
in the mutual rights and obligations of the owner and 
of the architect whom he chooses to act for him. For 
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some years, I have made a practice of noting the 
various problems which have been presented to my 
architect clients in the practice of their profession, 
and the various difficulties with which they have met 
in carrying out the work which they have under- 
taken. There are certain fundamentals which apply 
almost without exception to the relationship of any 
architect with any client. There are other problems 
peculiar to the practice of the individual architect 
which may not be encountered generally by others of 
his profession. 

The ideal contract, from the point of view of the 
protection of the architect’s interest, is that contract 
only which will cover in the fullest detail, and in the 
broadest way, all problems which are likely to be 
presented in his dealings with the client and discount 
the future to the fullest possible extent. In some 
ceases, the adoption of a contract of this character 
may not be practical and, in order to secure the exe- 
cution of a contract by the client, a less formidable 
form of contract is necessary. To cover these vary- 
ing conditions, I prepared for clients, some time ago, . 


what, for purposes of differentiation, I have called _ 


the ‘‘long form’’ contract, the ‘‘short form’’ contract, 
and the ‘‘intermediate form’’ of contract. The long 
form, so-called, is a full form providing, as far as pos- 
sible, for all contingencies which may occur and cov- 
ering the rights and relationships of the parties in 
detail. Its form, however, is kept as simple as possi- 
ble. In its printed form it is on one sheet of paper. The 
face of the paper, where the signatures are placed, 
carries only a few lines, reciting that the owner has 
employed the architect to perform the services in 
question—outlining these very briefly—for the com- 
mission specified and that the architect has under- 
taken the work, all in accordance with the terms and 
conditions printed on the reverse side of the paper. 
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On the reverse, preferably in comparatively fine type, 
so that they may all be included on the one sheet, are i 
all of the general conditions of the contract covering 
the matters of compensation, agency, extras, esti- 
mates of cost, supervision, the employment of a clerk 
of the works, and all of the other points which con- 
ceivably may be involved before the completion of 
the work covered by the contract. asst 
Although care has been taken, as stated, to make 
this contract appear as simple and innocuous as 
possible, there are now and then, inevitably, clients 
who are not willing to sign it, because of the number 
of the conditions which it carries, but who are both 
willing and glad to sign a much simpler form of con- 
tract. For these cases, the second and so-called peice 
form of contract has been prepared. It contains a | 
few lines reciting the employment of the architect | 
and then incorporates, as a part of the agreement, by | 
reference merely and without setting them forth at | 
length, the terms and provisions of the Schedules of | 
Practice and Charges and Canons of Ethics of the | 
American Institute, as modified, if such be the case, | 
by the Schedule of Charges of the Local Chapter of i 
the Institute. There are a number of important | i 
points which the schedules and canons of ethics do | 
not cover and, as to these, this short form contract is | 


consequently silent. Nevertheless, it has been found 
to serve a most useful purpose and is immeasurably 
better than no contract in writing. It would be 
captious client indeed who would take any offense at 
the request that he sign it. 

Another form of contract lies in its scope about 
midway between the long form and the short form 
contracts. It covers specifically the more important—, 
points upon which the architect should be protected 
and then incorporates, by reference, the Schedule of 
Charges and Canons of Ethics of the Institute, so 
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far as they are not inconsistent with the specific reci- 
tals already made. This contract can readily be in- 
cluded on one side of an ordinary office sheet of 
paper, and will, in all likelihood, cover successfully 
| the majority of cases arising in the practice of the 
—=<architect. It is usually the odd case which creates 
difficulties, however, and there can be no question 
that the long form contract is the form which should 
be adopted wherever this course is practicable. , I be- 
lieve that in about eighty per cent of the cases arising 
in the practice of the ordinary architect, the client 
will sign the long form contract, without question, 
and that in practically all of the remaining twenty 
per cent of the cases, he will gladly sign either the 
short form contract or the intermediate form, to 
which JT have last referred. These contracts are 
printed in moderate quantities and held in the office 
of the architect for whom they are prepared, ready 
for use when required. Wherever circumstances are 
such that the long form may be used, it is employed. 
Where this is not practical, the intermediate or short 
form contract is relied upon. In the case of one large 
office that I have particularly in mind as I write, the 
firm has not once had occasion to resort to legal pro- 
ceedings since it has adopted as a regular policy the 
use of the written contract with its clients. The con- 
tracts have been accepted by the clients, as a matter 
of course, and the clients have, I think, been favor- 
ably impressed by the business-like character of the 
proceeding. 
It is needless to say that there is nothing in any of 
these contracts unfair to the client. The agreements 
merely give definite and concrete expression to the 
terms upon which the parties, in fairness to each of 
them, should proceed, instead of leaving these terms 
to conjecture and inference, and so inviting disputes 
\ and misunderstanding. If a client is the kind who 
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will refuse to back up the architect in his decisions, | 
as the work progresses, or who will be inclined to | 
take an attitude unfair to the architect, or who is in- | 
capable of appreciating the work done by the archi- 
tect and the award to. which he is reasonably entitled, || 
it is much better to know these things in the begin- | 
ning, than to undertake the work and learn them to | 
one’s cost later on. There is no better way of deter-—! 
mining the type of client with which the architect is 
dealing than to present to him for signature a con- 
tract setting forth the terms of employment. If he 
means to play fair and handle the matter in a spirit 
of understanding and co-operation, he will have no 
objection to signing the contract. If he has the type 
of mind which results so often in misunderstandings 
and differences while the work is in progress, he will 
indicate it by his reaction to the contract provisions, 
and the architect will be forewarned in consequence. 
In comparatively recent years, the increasing 
recognition by architects of the advantages of a con- 
tract with the client has resulted in the publication 


a 


of the Standard Form of the American—Institute. yo" 


The publication of this form has marked a long 
stride forward. In the first place, it has made avail- 
able generally to architects a printed form of con- 
tract, and, in the second place, due to the prestige of 
the Institute and its sponsorship of the form, it has 
brought home to the architect the thought that 
possibly the use of a written contract in his dealings 
with the client is not so impossible and revolutionary 
a thing as he has heretofore believed it to be. The 
Standard Form is, I do not doubt, the best form that 
could be worked out, in an effort to provide a form 
applicable to all practices and agreeable to the 
majority of architects. It omits, however, various \ 
provisions which are to be found in the long and | 
intermediate forms of contract, to which I have re- ( 
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ferred, and which are of real importance in the archi- 
~tect’s practice. 

Some of the provisions of the Standard Form call 
for special comment. In Article 1, the architect is 
charged with the keeping of accounts and the general 
administration of the business and supervision of the 
work. The reference to supervision is quite in order, 
but the agreement as to the keeping of accounts and 
the general administration of the business might 
have a much broader meaning than that contem- 
plated by the parties. These latter references might 
well be omitted entirely. If they are retained, they 
should be so amplified as to make clear just what 
accounts are referred to and what is meant by the 
administration of the business. The architect and 
the client might each construe these terms in an 
entirely different way, and wholly unnecessary mis- 
understanding be caused in consequence. 

The provisions of Article 5, with respect to the 
payment to the architect, in the event of the abandon- 
ment or suspension of the work, opens the door, it 
seems to me, to a substantial loss to the architect 
under certain conditions. As Article 5 is worded, the 
architect, where the work is suspended or abandoned, 
‘fis to be paid in accordance with or in proportion to 
the terms of Article 6 for the services rendered on 
account of it up to the time of such abandonment or 
suspension.’’ Article 6 must therefore be read in 
conjunction with Article 5. The danger of these 
clauses, as they stand, is that, if the work is aban- 
doned at a point where, for instance, the architect 
has completed the preliminary studies, and has pro- 
ceeded with some of his work on the specifications 
and working drawings, the client can claim that the 
only payment due the architect is twenty per cent of 
the basic rate. Under Article 6, twenty per cent of 
the basic rate would be the only amount payable at 
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that point in the building operation. The payment 
of this amount to the architect would clearly not be 
fair, however, because, having proceeded with the 
specifications and working drawings, he has incurred 
additional expense and performed additional ser- 
vices. The contract should be so worded in all cases, 
in my opinion, as to insure payment to the architect 
of the full amount of the work which he has per- 
formed up to the time of the abandonment or suspen- 
sion of the work by the client. It is very rarely that 
the suspension or abandonment would take place at 
the exact time when the first twenty per cent stage of 
the work has been completed, or when the second 
sixty per cent stage of the work has been completed. 
The chances all are that, when the work is suspended 
or abandoned, the architect has proceeded with the 
next stage of the work beyond that completed at the 
time of the abandonment, and he should be protected 
accordingly. 

Under Article 6 the balance of the fee is payable 
“‘during the execution of the work and in proportion 
to the amount of service rendered by the architect.’’ 
It is preferable to provide that this shall be payable 
as the work of the architect progresses. Payment 
will not then be dependent, possibly, upon the prog- 
ress made on the job itself. 

With respect to Article 7, a statement that any 
directions of the owner to the contractor shall be 
made through the architect will serve to obviate any 
divided authority in the direction of the work, and 
will protect the owner and the architect alike. 

Article 10 of the standard form of agreement is 
to my mind very dangerous. It provides that no esti- 
mate given by the architect ‘‘can be regarded as other 
than an approximation.’’ The clear inference which 
this wording carries is that it is to be regarded as an 
approximation. If this means anything, it means 
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clearly that it is to be taken as approximately cor- 
rect. No architect, no matter how experienced he 
may be, or what may be the sources of information 
available to him, can under present building condi- 
tions have any assurance that he can correctly ap- 
proximate the cost of a proposed job. It is the every- 
day experience of architects throughout the country 
that estimates which they make, with full considera- 
tion and care, are far below the lowest responsible bid 
received. If the architect enters into a contract with 
the client in the wording of Article 10 and submits an 
estimate of cost of $500,000 and the work costs 
$750,000, as may well be the case, the client can cer- 
tainly, with a fair show of reason, take the position 
that the architect’s estimate is not approximately 
correct and that, for this reason, he has not fulfilled 
the terms of his agreement. In this ease, the archi- 
tect might not only lose his fee, but might face a 
claim by the client for damages occasioned to the 
latter by the inaccuracy of the architect’s estimate. 
Article 14 provides that ‘‘all questions in dispute 
under this agreement shall be submitted to arbitra- 
tion at the choice of either party.’’ Arbitration is 
an excellent thing in its place, but to say that every 
question arising under the contract shall be referred 
to arbitration is inadvisable, it seems to me, from the 
point of view of the owner as well as from the point 
of view of the architect. It is a fair statement, I 
think, to say that the result of the ordinary arbitra- 
tion is that the arbitrator more or less splits the dif- 
ference between the parties and that no one as a rule 
is entirely satisfied. In addition to this, an arbitra- 
tion proceeding is not as simple as one would sup- 
pose. I have been through a number of them 
recently, and I am not at all sure that, aside from 
the delay in the jurisdictions where the calendars are 
crowded, a trial before a good judge and jury is not 
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preferable. It may be well to leave to arbitration, 
if the parties desire it, certain of the matters which 
may be in dispute between them, but to provide 
broadly that every question in dispute, which will in- 
clude of course the amount of the compensation due 
the architect and all claims which the client may 
advance against him, whether justified under the 
contract or not, are to be determined by arbitrators, 
rather than by a court, is dangerous in the extreme. 
There are various other matters which the Stan- 
dard Form does not fully cover and which should 
be provided for where possible. Examples of such 
provisions may be found in the long form contract 
in the appendix. For example, the provisions with 
respect to special work, payment for successive 
sketches and plans, payment of commissions on fur- 
nishings, fixtures and landscape work, and the like. 
With respect to this whole question of the contract 
between the client and the architect, whether the 
form preferred is the Institute form or another form, 
it must be remembered always that the practice of 
every architect has certain special characteristics 
which distinguish it from the practice of other archi- 
tects. To secure the best results, each architect 
should have prepared for him the form of contract 
which meets the special requirements and conditions 
of his own practice. A contract which is drawn to 
protect an architect specializing in country houses 
will have many provisions which are not applicable 
to the practice of an architect specializing in apart- 
ment buildings, or of an architect engaged in hotel 
work. In the case of a large operation, such as the 
building of an hotel, the architect will doubtless, for 
example, employ a resident superintendent of con- 
struction at his own expense, where in the case of 
residential work such employment would either not 
be necessary or, if made, would be at the expense of 


36 THE ARCHITECT’S LAW MANUAL 


the client. In the larger operations, many of the 
items which would be necessarily covered in residen- 
tial work can safely be omitted, while, on the other 
hand, the architect must be careful to see that he is 
perhaps more fully protected on other points, which 
to the residential architect may be of minor conse- 
quence. The forms given in the appendix cover 
various types of architectural practice, varying from 
residential work to apartment house or hotel work. 
The best use, however, which the architect can make 
of these forms is not to adopt one of them bodily, but 
to use them as a guide in evolving the form of con- 
tract best suited to his own practice and specially 
prepared to meet his own problems. 

One of my clients has adopted a rather ingenious 
compromise, which, while not as effective as the mak- 
ing of a proper contract with the client, is never- 
theless interesting. He has printed a small and 
rather informal-appearing schedule of his charges, 
in general terms, based largely upon the schedule of 
charges of the American Institute and of the New 
York Chapter, and has headed it, ‘‘Practice and 
Charges of (name of the architect).’? When a client 
calls and asks him to undertake a new piece of work 
he hands him, in the course of the discussion, one of 
these schedules. He does not ask the client to sign 
any agreement or to sign or initial the schedule, and 
does not lay any particular stress on the schedule. 
He says simply enough to indicate that this is the 
basis on which his work is done. 

This procedure is frankly a compromise between 
the alternative, on the one hand, of not mentioning 
the matter of charges and the other terms upon 
which the work is undertaken, and trusting to secure 
payment of the reasonable value of the work done 
in due course, and the alternative, on the other hand, 
of asking the client to sign a formal agreement speci- 
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fying the exact terms upon which the work is under- 
taken, and the rights and liabilities of the architect 
and the client in connection therewith. The best 
that can be said of it is that it is a vast improve- 
ment on the custom of many architects of saying 
nothing, and that in the case of a dispute it enables 
the architect to urge, with a fair chance of success, 
that the client was put ‘‘on notice’’ as to the terms 
upon which the work was to be carried out. 

In a number of cases which have arisen, I have 
brought suit for this particular architect success- 
fully on the theory that there was a definite con- 
tract, between the client and himself, to the effect that 
the work would be done and paid for under the 
conditions, and at the rates, specified in the schedule 
which he handed to the client. This is on the theory 
that the client, in going ahead with the work, after 
having been given a\copy of the schedule and told 
that it represented the charges and terms of the 
architect, must legally be deemed to have agreed that 
the work should be done and paid for accordingly. 
This is treading upon very treacherous ground, how- 
ever, and I am never very happy in these particular 
eases until the court or the jury has finally de- 
termined that a contract really did exist and that the 
terms of the contract are the terms which are stated 
in the memorandum. Testimony by the client or in 
his behalf that the memorandum was brought to his 
attention in a casual way only, or that it was not made 
clear to him that it was to control the particular job 
in which he was interested, or that verbal modifica- 
tions of the terms stated in it were agreed upon, 
might well upset the whole contract theory and rob 
the schedule of much, if not all, of its effect. 

Where a contract cannot be established the arehi- 
tect will not be able to sue upon the theory of an 
express contract, but will have to depend for his 
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recovery and for the enforcement of his rights upon 
the theory of what the lawyer calls a ‘‘quantum 
meruit.’’ Translated into everyday English this 
means upon an implied agreement by the client to 
pay the reasonable value of the work done. When 
this is the case entirely new elements are introduced 
into the situation. The architect cannot go into court 
and show that the client promised to pay him a 
definite sum and recover that sum accordingly. He 
must, on the contrary, bring in expert testimony— 
in addition to his own—to prove to the satisfaction 
of the court and jury the reasonable value of the 
services which he has performed. The client can 
then introduce, on his part, testimony to show that 
the work was not of the value claimed, and that the 
experts who have testified for the architect have 
placed upon it too high a valuation. Thus, an en- 
tirely unnecessary issue is at once presented for the 
consideration of the jury, and the old condition of 
opposing experts, testifying some for the plaintiff 
and some for the defendant, is again presented. The 
result will probably be a compromise verdict at the 
best. 

It needs no elaborate argument to show that a liti- 
gant who can present a definite contract, signed by 
the man whom he sues, is in a much stronger and 
more advantageous position than the claimant who 
comes into court without any such basis for his suit. 
Where a contract is made the defendant cannot avoid 
the issue, by contending that the terms embodied in 
the agreement were not the terms upon which the 
work was done, because the court will not allow the 
terms of a written agreement to be varied or changed 
by an alleged verbal understanding inconsistent with 
them. Again, the client will not be allowed to at- 
tempt to show that the consideration to be paid the 
architect, as stated in the contract, is more than the 


THE CONTRACT WITH THE CLIENT 39 


work is worth, because, having agreed in writing to 
the specific amount, the court will hold that he is 
bound by the agreement which he has deliberately 
made. Proof of the written agreement and of the 
proper performance of the work contemplated by it 
will be enough. No expert testimony will be required 
as to the value of the work, and the jury, having the 
definite writing before it, will usually find a verdict 
for the full amount agreed upon. 

The ordinary practice and the ordinary contract 
and agreement, pursuant to which the architect per- 
forms his work, calls for the computation of the com- 
mission upon the total cost of the work. The total 
cost of the work means the construction work and, 
if any different basis of computation is in the minds 
of the parties, the contract should make clear exactly 
what is contemplated. I have in mind the ease of 
an architect who entered into a contract with a 
county for the preparation of drawings, specifica- 
tions, and engineering and supervisory services, in 
connection with the erection of a county building to 
be erected at the county seat and on a site to be 
designated by the county. 

The county agreed to pay the architect a fee of 5% 
on the total cost of ‘‘said improvements for which 
said architect renders services.’’ Preliminary draw- 
ings were started, but before they were approved, 
a controversy arose with reference to the site of the 
building and developed into a very bitter and long 
drawn out fight. Various public meetings were held, 
and at one of these meetings the architect was pres- 
ent and suggested that he prepare contour maps and 
estimates of cost for the five different sites which 
were under discussion, in the hope that this might 
provide a basis for determining the most satisfactory 
and economical site. The architect prepared the 
maps and estimates and at length one of the sites 
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was decided upon and purchased. When the archi- 
tect came to make up his first bill, he included a 
charge of 3% on the cost of the site, as well as on 
the estimated cost of the building. This was paid 
to him. Later, the complexion of the County Board 
changed and the architect submitted his final 2% 
charge, figured also on the cost of the land and 
building. The Board refused to pay it and claimed, 
in addition, that the amount on which the 3% was 
figured should not have included the cost of the land. 
The questions presented are whether the architect, 
under these conditions, has a right, in figuring his 
commission, to include the cost of the site and, sec- 
ondarily, whether, if he cannot do this, he can recover 
the value of his services in preparing the contour 
maps and estimates of cost for the proposed sites. 

It seems reasonably clear that this architect could 
not include the cost of the site, in estimating his 
fee. The wording of the contract is peculiar, in 
that the 5% is to be figured, not on the total cost of 
the work or of the building, but on the total cost of 
the ‘‘improvements for which said architect renders 
services.’’ This might conceivably mean the site as 
well as the building itself, but it seems to me that 
this would be a strained construction and that the 
reasonable meaning of the contract, especially in 
view of the ordinary practice in the profession, 
should be construed to be that the fee is to be figured 
on the cost of the building itself, and that the word 
‘‘improvements’’ as used has reference to the actual 
structure to be erected and the work done on the 
property, as distinguished from the cost of the 
property. 

It is true that the services of the architect, in pre- 
paring the contours and the estimates, entered into 
the purchase of the land, and that to this extent he 
was instrumental in aiding in securing the site. This 
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work, however, was really extra, and apart from the 
architectural services contemplated by the contract. 
If the architect is to receive compensation there- 
for, it must rest, I believe, on a separate agreement, 
to pay him for the contours and estimates, or on his 
right to recover their reasonable value, in the absence 
of any express agreement to this effect. In the case 
to which I refer there was no such agreement. On 
the other hand, it did not appear that the architect 
agreed to do this work gratis and therefore he was 
entitled to recover the reasonable value of the work 
done in preparing the contours and estimates. 

The question arises in this particular case, whether 
his claim for this amount is to be against the county 
or others. Apparently, he was told to go ahead and — 
do this additional work at a general public mass 
meeting and not in the first instance by the county 
authorities. On the\ other hand, the facts seem to 
indicate that the county adopted his work. If it 
can be shown that the county did this and made 
use of it, he should be able to recover from the county 
for its reasonable value. If it appears that the 
county did not, in fact, ratify or avail itself of the 
benefits of this work, then the architect’s claim would 
have to be against those who, as individuals and mem- 
bers of the meeting in question, authorized him and 
requested him to proceed with the work. 

In any case, where the circumstances are such that 
it is contemplated by the parties that the cost of 
acquiring the property is to be included in arriving 
at the compensation to be paid the architect, the only 
safe course is to have the contract specifically so state. 
Otherwise, the natural inference will be that the gen- 
eral practice of the profession will be followed and 
that the commission of the architect will be based 
on the actual cost of the work done, without including 
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therein the initial cost or value of the real property 
on which the building has been erected. 

There is no reason, in the ordinary case, why an 
architect should be paid any commission on the cost 
of the land. Acquirement of the land is an entirely 
separate transaction from the building operation. If 
the architect is called upon to perform special serv- 
ices with respect to the acquirement of the land, then 
he should protect himself by having a proper and 
special provision included in the contract, covering 
the additional compensation due him for whatever 
special services he is called upon to perform in this 
connection. 

Where the rate of commission is not specified, but 
the architect is compelled to resort to proof of the 
reasonable value of the work done, there is at once 
presented the question as to what this reasonable 
value may be and of how it is to be determined. I 
was recently called into a case where there was no 
commission agreed upon, but the architect charged 
a commission of six per cent. The client objected 
to this rate as excessive and refused to pay. Every 
ease of this kind will depend, for its determination, 
upon the special facts involved in the given situation. 
In a locality where the usual rate for similar serv- 
ices is six per cent, the architect can show this fact 
and, if he can establish that the rate which he seeks 
to recover is not more than the usual and customary 
rate in force in the vicinity, he should recover. He 
may, the New York courts have held, put in evidence 
the charge schedule of the American Institute of 
Architects as showing the custom in the profession. 
He may show that he has done work previously for 
the client and that the rate then charged him was 
the same as the rate which he now seeks to sustain. 
He may show that he has charged the same rate gen- 
erally in his practice and that the client, while he has 
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not before had direct dealing with him, has been 
aware of the rate charged by the architect to other 
clients. 

All of the foregoing are methods of proving the 
reasonable value of the architect’s services. In the 
last analysis, it is a question of fact, as to what such 
reasonable value is. The client, on his side, may of 
course bring forward evidence to contradict that 
adduced by the architect and the question, if carried 
to a final conclusion, will in all likelihood not be 
decided until it has been passed upon by a jury or 
by a board of arbitrators. 3 

This situation emphasizes anew how important it 
is to have a definite contract covering the architect’s 
Services, and how great an amount of uncertainty and 
wholly unnecessary confusion and legal complica- | 
tions will be avoided by securing such a contract in 
the first instance. It\emphasizes, too, the importance 
of a written, as distinguished from an oral, contract. 
If the agreement is verbal, there will still be a mass 
of contradictory evidence to be passed on. If it is 
in writing it speaks for itself and will control, in 
determining the respective rights and liabilities of 
the parties. 

Where the work is of any considerable importance, 
the furnishing, decorating, and landscaping items 
will amount in the aggregate to a considerable sum. 
Tf the architect’s employment is confined to the build- 
ing alone, he may not be in a position to charge a 
commission on any of these items, although the 
owner will doubtless seek and expect his advice with 
respect to them. 

It is, therefore, important that the contract contain 
a clause protecting the architect in this connection 
and giving to him the right to charge and collect a 
commission on landscape, decorating and furnishing 
costs, where he is consulted in these matters, at the 
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same rate, at the least, as that which he charges for 
his regular services. Where this is done, the archi- 
tect should give to the client the benefit of the allow- 
ances from the regular retail prices, customarily 
made to architects on the purchase of furniture, 
hangings and the like. If he is to receive a com- 
mission on the cost of these from the client, he 
should not place himself in the position of accepting 
and retaining a commission from the manufacturer 
or retailer as well. For the same reason, in figuring 
the commission charged to the client in such eases, 
the cost figure used should be the net cost after taking 
advantage of the dealer’s allowance to the architect, 
as distinguished from the full list or ordinary retail 
cost. : 

One of the items on which the architect will most 
frequently be called upon for advice, and upon which 
he should be entitled to charge his commission, is the 
lighting fixtures. The contract clause should be 
broad enough to cover all materials and fixtures 
chosen under the architect’s advice or installed under 
his direction. 

Of recent years, there has been a marked increase 
in the number of interior decorators and landscape 
architects. Many are thoroughly high class and com- 
petent—many are not to be included in either classifi- 
cation. Where a decorator or landscape architect, or 
consulting architect, is employed on a job, the regular 
architect should be diligent to see that there is no 
chance of any conflict between their duties and those 
which he is to perform. In many eases, there will of 
necessity be an overlapping of the services rendered 
by the architect and those rendered by the decorator 
or landscape or consulting architect. If necessary, 
such a situation should be taken care of by an agree- 
ment between the architect and the others who are 
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thus called in to advise with him. This agreement 
should make clear their respective spheres of activity 
and rights to compensation. Also the contract be- 
tween client and contractor should be so drafted, in 
the beginning, as to: insure the architect recovering 
the amount of commission to which his services en- 
title him, irrespective cf such advice on special mat- 
ters as the owner may decide to seek from others. To 
insure the best results and closest co-operation, the 
controlling power and direction should remain vested 
in the architect, subject only to the wishes and ap- 
proval of his client. Wherever possible, any divided 
power and responsibility should be avoided, in the 
interest both of the architect and of the client. The 
greater the centralization of authority in the archi- 
tect, the more free he will be to work out a uniform 
scheme, and to give the best possible service to the 
client, unhampered by conflicting authority granted 
to others. 

Any client, who is a business man, should readily 
appreciate the help which an architect can give to 
him in advising in matters of decoration, furnishing 
and landscaping. He should realize with equal readi- 
ness the importance of avoiding conflicting authori- 
ties and of centralizing the general control of the 
whole operation in the hands of one person. The 
time to cover this situation is in the beginning and 
the architect, whenever possible, should see that it 
is considered and properly taken care of at the time 
that the work is undertaken. Similarly, any agree- 
ments between the architect and other advisers em- 
ployed by the client, or between such additional ad- 
visers and the client, should be made at the time the 
decorators or landscape architects are called in and 
not after they have undertaken and completed in 
part the work assigned to them. The client should be 
advised of any such agreements. 
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Due to the increasing adjustment of the profession 
to meet present day business conditions, some archi- 
tects are now requested, in large development and 
building projects, to accept a portion of their com- 
pensation in the stock of the corporation conducting 
the work or carrying out the plan of development. In 
the case of a great modern hotel or apartment house, 
for instance, the architect is often asked by the pro- 
moters to accept stock in part or even in full payment 
of his services. When the architect undertakes work 
on this basis, he will do well to bear several cautions 
in mind. 

When the stock of a corporation is issued, it is 
ordinarily what is known as fully paid stock. By 
this term is meant, in the law, stock, payment for 
which, has been made in full at the time of its issu- 
ance. If stock has a par value of $100, for example, 
the company when the stock was issued must have 
been paid $100 per share in cash, or been paid in the 
form of property valued by the directors at the full 
par value of the stock issued in return for it. In 
recent years, a new class of stock has come into gen- 
eral use, known as stock of ‘‘no par value.’’ Where 
this is used, the stock to be full paid must be 
originally issued at the valuation and in return for 
the consideration, approved by the Board of Direc- 
tors and authorized by law. When stock has been 
issued and paid for and then donated back to the 
company, it becomes treasury stock and ean ordi- 
narily be resold or distributed by the directors on 
such terms as they may deem best in the interests of 
the company. Stock which has never been issued is 
not treasury stock, although it is often erroneously 
referred to as such. 

Where stock,when originally issued, was not fully 
paid for, the stockholder is liable to creditors of the 
corporation for the difference between the amount 
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paid for the stock which he holds and its full par 
value, or the amount of the consideration for which 
its issuance was authorized, in the event that it is 
stock of no par value. 

The directors of the corporation also can call upon 
the stockholder at any time to pay this difference to 
the company. It is readily apparent that the archi- 
tect should verify the fact that the stock which he 
receives is full paid and non-assessable. If the stock 
has never before been issued and is issued in the first 
instance to him in payment for his services, and by 
a proper valuation by the directors of those services 
in an amount equal to the par value of the stock, the 
stock will be full paid. If it is treasury stock, it 
should appear that, when originally issued, it was full 
paid. If it is stock of no par value, it should appear ~ 
that when originally issued, either to the architect or 
previously, the value of the consideration for which 
it was issued was legally established by the directors 
and the full value, thus established, received by the 
corporation in payment for it. 

An additional caution is in order at this point, in 
view of the present day Federal and State income tax 
laws. If the architect renders a bill for $10,000 and 
accepts payment of it, $5,000 in cash and the balance 
in stock, he is thereby in effect establishing the fact 
that the stock received is worth $5,000 and he will 
have to include this valuation of the stock as taxable 
income in his tax return. The value of the stock may 
be, and in many instances will be, highly problemati- 
eal and the foregoing situation will, in such a case, 
be unfair to the architect. He should either, in 
rendering his bill, place the value of the stock at a 
figure which discounts its speculative character, or 
else, when it can be safely done, make his bill payable 
in so many shares of stock rather than in dollars. In 
following this latter course, it should always be borne 
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in mind, however, that the situation must be handled 
in such a way as to have the stock full paid and non- 
assessable. 

The tax and corporation laws are so voluminous 
and so varied in different jurisdictions, that the 
client will do well to seek competent legal advice in 
all matters relating to stock issues and tax possi- 
bilities. 

When stock is later sold at a profit, the profit is 
quite properly taxable. The possible danger and in- 
justice to the architect does not lie in such a ease, but 
in the possibility of his being made to pay a profit 
on the transaction by which the stock is recerved—a 
profit which may be a technical profit and not an 
actual one. 

Where the architect is willing to accept stock, in 
part or full payment of his services, it is important 
also that he so phrase the contract as to avoid the 
possibility of being called upon to accept stock of 
a less value than that contemplated. If the corpora- 
tion, the stock of which is to be issued to him, is duly 
organized and functions as a going concern and is 
successful, the stock which he receives will be of the 
value which was contemplated by the parties. On 
the other hand, in many cases, it is quite possible 
that the corporation for one reason or another may 
not be successfully launched or operated, or may 
become insolvent before the stock is delivered. In 
any such event, or in case the plan for financing the 
corporation falls through, the architect should not be 
forced to accept stock in a defunct corporation, or 
in one the future of which is precarious. His agree- 
ment with the client as to the stock should provide, 
therefore, that, in the event that the corporation is 
not organized as planned or fails to function as a 
going concern or becomes insolvent, or in the event 
that the plans for financing the corporation are not 
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carried out as contemplated, the compensation which 
he would otherwise receive in stock shall be paid to 
him in its specified cash equivalent. The contract 
should be so worded that it is made clear that the 
understanding is that the stock to be paid to the archi- 
tect shall, at the time it is received by him, be of the 
actual value contemplated by the parties. Of course, 
if the stock is not a real consideration in the mind of 
the architect and if the cash fee is sufficient to reim- 
burse him, and he is willing to take his chances as to 
the value of the stock, he can proceed on that basis. 
If, however, the stock is a real consideration in his 
mind, in entering into the contract, and he will not 
receive a proper reward for his services, in the event 
that the stock given to him is of little or no value, 
then, for his proper protection, he should take the 
precautions suggested. He will not, in that event, be 
placed in the position of being compelled to accept 
stock of a negligible value, where he has expected to 
receive stock of actual and substantial value. 

The sum to be paid to the architect for his services 
is only one of the items which should be clearly 
understood and agreed upon. In many ways, it is of 
less importance than other points, such as the right 
of the architect to make necessary modifications, his 
right to authorize extras, the fact that he must not 
guarantee that the work can be done for any speci- 
fied amount, and similar provisions. These merit 
discussion under separate headings. They neces- 
sarily have a direct bearing upon the preparation of 
the contract and the compensation of the architect. 


CHAPTER III. 


THE CONTRACT BETWEEN OWNER AND CONTRACTOR 


The interest of the architect in this contract—The Standard 
form of the American Institute—Its advantages and disadvan- 
tages.—Desirable that architect should prepare his own con- 
tract form.—Meeting of the minds essential to a contract.— 
Mutuality—Offer and acceptance——Supplemental, additional 
and collateral agreements. 


While the architect is not a party to the agreement 
between the owner and the contractor, he has a vital 
interest in its terms. The relations of owner and 
contractor can, for our purposes, be best treated by a 
consideration of the Institute’s Standard Form of 
Agreement. In referring to this agreement I shall 
have reference, of course, to the complete agreement, 
viz., the agreement proper and the general conditions, 
specifications and drawings as well. 

Article 3 of the form of agreement proper, as dis- 
tinguished from the general conditions, provides that 
the agreement, on the part of the owner, to pay the 
contractor, is subject to ‘‘additions and deductions as 
provided in the general conditions.’? The wording 
of the above phrase might with advantage, it seems to 
me, be made somewhat broader. The agreement of 
the owner is subject not only to these additions and 
deductions, but is subject, and should rightly in every 
case be subject, to the performance by the contractor 
of all the substantial conditions specified. It would 
seem that it would be advisable, therefore, especially 
if there be any question of the standing of the con- 
tractor employed, to amplify the phrase quoted so as 
to read, in substance, that the agreement of the 
owner to pay is ‘‘subject to the conditions and deduc- 
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tions provided in, and to the performance by the con- 
tractor of all of the terms of, the general conditions 
of the contract.’’ The obligation of the contractor to 
perform, as a condition precedent to his right to re- 
ceive payment, would doubtless be implied in any 
case, but it is well to leave as little to implication as 
possible. 

Coming now to the general conditions of the con- 
tract proper, sub-division ‘‘g’’ of Article 1 provides 
that the law of the place of building shall govern the 
construction of the contract, and by Article 45 the 
same plan is adopted, with respect to the arbitration 
scheme provided for, and it is specified that the arbi- 
tration procedure shall conform to the laws of the 
state in which the work lies. In many cases, espe- 
cially where the owner and the contractor are resi- 
dents of the same state and where the work is done 
within that state, there would be no objection to the 
clause as set forth in the general conditions. If the 
work is to be done, however, in some other state the 
owner and the architect, and for that matter the 
builder as well, should give careful consideration to 
the matter before agreeing that the laws of a differ- 
ent state shall govern their dealings and determine 
their obligations. They should at the least, before 
entering into any such agreement, find out just what 
these laws may be, how broad they may be with re- 
spect to liens and the like, and how they may affect 
the dealings of the parties. 

In Article 5, relating to shop drawings, it is pro- 
vided that the approval by the architect ‘‘shall not 
relieve the contractor from responsibility for devia- 
tions, from drawings or specifications unless he has 
in writing called the architect’s attention to such 
deviations at the time of submission.’’ This pro- 
vision is dangerous in the sense that the implication 
from it clearly is that, if the contractor has called the 
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architect’s attention to deviations from the drawings 
and specifications, the contractor will not be respon- 
sible therefore. The architect, in the absence of 
special authority, has not power to authorize any 
changes in the plans or specifications or any devia- 
tions from the work as therein set forth. The above 
implication is inconsistent with this rule. 

Article 24 of the Standard Documents, it is true, 
provides that no change (other than as provided in 
Articles 3, 9 and 18) shall be made, unless in pursu- 
ance of a written order from the owner, signed or 
countersigned by the architect (or a written state- 
ment by the architect that the owner has authorized 
the change), and that no claim for an extra over 
the contract amount shall be valid unless so ordered. 
This provision is quite in line with the legal rule to 
which I have above referred. It is in line, also, with 
the various cases holding that the owner cannot be 
bound by changes in the plans and specifications 
authorized by the architect, but not approved or 
authorized by the owner. 

It would be well it seems to me, if the wording of 
Article 5 were so altered, therefore, as to avoid any 
inconsistency, and any misleading interpretation 
thereof, either on the part of the contractor or on 
the part of the owner. The owner and contractor 
have, of course, the right to provide, by the terms 
of the contract, that the architect may make such 
changes and authorize such deviations from the draw- 
ings and specifications. The general legal rule 
quoted would not apply, if the contract were drawn 
so as to give this specific and special authority to the 
architect. The Standard Documents, however, do 
not do this and, as pointed out, Article 24 is quite 
specific in its statement of a contrary intent and 
understanding. 

Article 7 refers to the ownership of drawings and 
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models. It provides that all models are to be the 
property of the owner and that all drawings and spe- 
cifications and copies thereof, furnished by the archi- 
tect, are to be the property of the latter. This clause 
must not be assumed to fully protect the architect, 
for it does not, as it does not go far enough. It 
recognizes the necessity of a special agreement if 
the plans are to remain the property of the archi- 
tect. Its weakness lies in the fact that it is a term 
of a contract which is entered into between the 
owner and the contractor, and to which the archi- 
tect is not a party. The question of the ownership 
of plans lies, primarily, between the architect and 
his client. If the architect is to be properly protected 
on this point there must be an agreement between him > 
and the client, direct, covering the ownership of the 
plans and specifications. 

There is no objection to Article 7 and it is prob- 
ably advisable that it should be included, so that the 
question of the ownership of the plans may be clear 
as between the owner and the builder. The architect 
should realize, however, that the agreement between 
these two does not adequately protect him and that, 
if his right in the plans is to be properly covered, 
it should be provided for by a separate agreement 
between him and his client. 

Articles 9 and 10 have to do with the status of the 
architect and the general scope of his authority. 
Whether they be approved in the standard form, or 
disapproved, depends upon the personal point of 
view of the party entering into the contract, and 
upon the conception which one may have of the 
proper scope and character of the duties of the archi- 
tect of today. The effect of these provisions and of 
Article 45, which should be read in conjunction there- 
with, is, undeniably, to cut down the discretionary 
activities of the architect to a minimum, and to leave 
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all possible questions open for adjustment at arbitra- 
tion. One good result of this course is that it may 
lessen, somewhat, the danger of an architect exceed- 
ing his authority and incurring liability to the owner, 
or to the contractor, as aresult. Personally, however 
—and this is purely a personal feeling—I question 
whether the curtailment of the authority of the archi- 
tect, as this authority is curtailed by the Articles 
above referred to, is in the best interests of the pro- 
fession and its work, or in the best interests of the 
client. 

It has long been customary to provide in the build- 
ing contract that the architect, in substance, shall 
have full charge of the work of supervision and that 
all questions relating to the interpretation of the 
plans and specifications, and the like, shall be re- 
ferred to and decided by him. All that the Standard 
Contract form does is to provide that he shall have 
personal supervision and direction of the work. The 
clause does not amplify this statement in any way 
and the general effect of the wording of Articles 9 
and 10 is, certainly, to lessen the usual authority of 
the architect, in that the various provisions custom- 
arily used, in amplification of the phrase that he shall 
generally direct and supervise the work, are lacking. 

It is of prime importance that the architect should 
not have the idea that he has authority to act for the 
owner on any point which may arise. Caution on 
this point is essential. I heartily approve the pur- 
pose which underlay, I take it, the framing of 
Articles 9 and 10, viz.: the desire to make clear the 
fact that the architect has not a blanket authority 
and that any special authority, to be properly exer- 
cised by him, must be properly and specifically 
granted. It seems to me that there should be, and 
that there is, however, a desirable middle course, be- 
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tween the failure to point out the limitations of the 
architect’s status and the narrow construction of his 
authority as given in the Standard Documents. I 
cannot help feeling that the work turned out by the 
profession will be benefited, that the rights of the 
ordinary client will be better cared for and safe- 
guarded, and that a more satisfactory job will be 
assured him, if the architect be given, under the con- 
tract, a much more general power and discretion, than 
is provided for, or contemplated by, the Standard 
Documents. 

While believing thoroughly in the settlement of 
disputes by arbitration, rather than by resort to the 
courts, I yet feel that it is a mistake to leave too 
many details open for decision by arbitration. Any | 
arbitration, at the best, involves time, delay and 
expense. It is, unquestionably, desirable that ques- 
tions which should not be decided by the architect 
and which may lead to controversy between owner 
and contractor, should be settled by arbitration, be- 
tween the latter two, if and when they arise. It is, 
I am convineed, equally desirable that as many points 
as possible should be settled and settled definitely, 
under the contract, by the architect, whose training 
and professional qualifications equip him, especially, 
to deal with them and to decide them with fairness 
to both parties. 

I therefore favor a moderate modification of Ar- 
ticles 9 and 10 and of Article 24 also, in so far as 
the latter is related to them, so that they may spe- 
cifically grant to the architect the right to decide 
questions involving the interpretation of the plans 
and specifications, and disputes between the owner 
and contractor, which naturally fall within the 
classification of points which an architect, by his 
technical education and training, is specially 
equipped to handle and to decide. 
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If the architect act in bad faith, then, of course, 
the contractor should have the right to go behind 
his decision. Assuming, however, that the architect 
employed is a thoroughly competent and high class 
man, I can see nothing to be gained and much to be 
lost by making the arbitration provisions so sweep- 
ing as to, in effect, make all of the important deci- 
sions of the architect subject to review by a Board 
of Arbitrators. The competent architect is certainly 
as well qualified to pass upon these questions, as the 
arbitrators whose appointment is contemplated 
under the Standard Documents. 

To allow appeals to the arbitrators to be taken 
wholesale, wherever the contractor is dissatisfied with 
the decision of the architect, necessarily lengthens 
the time of uncertainty and of final determination, 
and to a considerable extent must inevitably weaken 
the authority and power of the architect. I doubt if 
this is a desirable result. If the architect be given 
a broader authority and broader powers of deter- 
mination than those contemplated by the Standard 
Documents, it is then important that, at the same 
time, the contract be so worded as to protect the 
architect in his exercise of the powers and authority 
so granted. In other words, while it is desirable, as 
I see it, to strengthen the position of the architect, 
as the man best qualified to pass upon matters in 
dispute, and to eliminate unnecessary controversy by 
making his decision final, in so far as that be possible, 
yet the architect must be so safeguarded that, in ex- 
ercising these powers and this authority, he will not 
subject himself to any personal liability to the owner 
or to the contractor. His position should be akin to 
that of a judicial officer. His action as an arbitrator 
is essentially in the nature of a quasi-judicial act and 
it has been recognized by the courts that such is the 
case. 


THE CONSTRUCTION CONTRACT oT 


Recent provisions of the New York law have 
greatly strengthened the effect of the decisions of 
arbitrators, and have given to them a recognized 
force and binding effect which, before the change in 
the statute, they did not have. This marks a distinct 
advance in the desirable tendency to dispose of dis- 
putes by arbitration, rather than by long drawn out 
and expensive legal procedure. Unquestionably, it 
may be desirable to leave some of the more important 
and fundamental issues between the contractor and 
the owner open to arbitration and the change in the 
New York statute will facilitate the carrying out of 
this purpose. The idea of arbitration, as proposed 
in the Standard Documents, is good, but its extension 
beyond a certain point will not, I believe, prove to 
be in the best interests of the owner or the architect. 

It is undoubtedly true that the arbitration policy 
laid down in the Standard Documents tends to favor 
the contractor, in that it allows him to appeal on 
so many points from the decisions of the architect. 
Given a conscientious and high-class architect, how- 
ever, I doubt if the contractor will be any the worse 
off if his rights are settled directly by the architect, 
without further arbitration or appeal, other than 
such right of appeal to the courts as he may have 
under well recognized rules of law. It has been my 
experience that the decision of the architect, in ques- 
tions involving the interests of the owner and con- 
tractor alike, favor the contractor quite as often as 
they do the owner. In fact, I know of many in- 
stances where the architect has deliberately sacrificed 
the good will of his client, in order to be fair to the 
contractor and to protect the latter on some point in 
which he has been right and the owner has been 
wrong. 

Article 18 gives the right to the contractor to act 
in emergencies in cases not considered by him as com- 
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ing within the provisions of Article 17. This pro- 
vision, as it is worded, is dangerous, in that it in 
effect leaves it to the contractor to determine whether 
an emergency case comes within the provisions of 
Article 17 or not. Under Article 18, if the con- 
tractor considers that the case does not fall within 
the scope of Article 17, he apparently can proceed 
under Article 18. It would be much preferable and 
safer, if the clause in Article 18 ‘‘not considered by 
the contractor as within the provisions of Article 17”’ 
were omitted entirely, and the article so amended, 
as to provide that, in emergencies of the class in- 
dicated, not coming within the scope of Article 17, 
the contractor may act without special instruction or 
authorization. This would make it simply a ques- 
tion of fact as to whether the emergency were such 
as is contemplated by Article 18 or should have been 
classified under Article 17. 

The lessening of the scope of the contractor’s dis- 
cretion on this point has one weakness, in that it 
unquestionably would tend to make him loath to 
assume responsibility in an emergency, where it 
might be important that he should do so and that 
he should act promptly. As between this danger, 
however, and the danger of giving the contractor the 
extremely broad discretionary power contemplated 
by Article 18, a middle course might easily and with 
advantage to all concerned be worked out, on a basis 
of a more exact definition of emergencies, and at the 
same time the elimination of the objectionable phrase 
which leaves the decision so entirely in the hands of 
the contractor. In fact I believe that by far the 
better practice is to vest emergency authority in the 
architect, rather than in the contractor. 

Article 24 of the Standard Documents has been 
already referred to, in part, under the discussion of 
Article 5. The provisions of this article, whereby the 
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various alternatives of estimate and costs, the unit 
price and the like are fixed, and the architect given 
authority to require an account of costs in such form 
as he may deem proper, are especially valuable and 
helpful and in line with a smooth working under- 
standing between the parties. The clause seems to 
deal, however, with the situation where the change in 
the work has increased the cost, rather than effected a 
saving. While this is undoubtedly the ordinary 
effect of a change in plan, the contract should contain 
a proviso covering a credit to the owner for any 
saving due to changes. The opening sentence of 
Article 24 indicates that it is intended that the Article 
shall cover deductions from the cost of the work as 
well as increases. This intent should be carried into 
proper effect in the body of the Article and the owner — 
assured of a proper deduction, in cases where the 
change effects a saving, just as the contractor is as- 
sured of an increase where the change means an 
increase in cost. 

The provision in Article 25, whereby the contractor 
must give notice of claims for extras, is excellent. 
This article, however, must be read in conjunction 
with the provision for arbitration to which I have 
already referred. In line with the feeling which I 
have expressed, regarding the arbitration clause of 
the Standard Form, I cannot feel that it is advis- 
able to leave claims for extras and changes so entirely 
to arbitration. Any savings effected by the changes 
in the plans the architect should certainly be able 
to certify accurately, and he should be equally able 
to pass intelligently and promptly on claims by the 
contractor for extras. I can see no good to be gained, 
and much harm to be done, by allowing an appeal to 
an arbitration board from his determinations, on 
items of this character. 

Article 26 is in line with sound practice and the 
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provision requiring the contractor to submit the 
schedule of values of the various parts of the work 
and similar necessary information is valuable. It is 
important to obligate the contractor to submit to 
the architect a proper statement covering the com- 
ponent parts of the job. If these data be intelligently 
and carefully made use of by the architect, it will 
enable him to conduct the work with a minimum of 
misunderstandings between the owner and the con- 
tractor, and a maximum of protection to the owner 
and to himself. 

Article 29 I believe to be too narrow. The owner 
should be protected beyond any question against the 
filing of mechanics’ liens during the progress of the 
work. This article attempts to cover the point by 
holding up the final payment and the retained per- 
centage until a release of the liens has been secured 
or the liens bonded. The article also provides for a 
refund to the owner by the contractor, on account of 
any lien remaining unsatisfied when the final pay- 
ments to the contractor have been made. To give 
proper protection to the owner the article should be 
broadened, so as to enable the architect or owner to 
hold up the payment of any instalment, at any time, 
until any lien then existing has been properly satis- 
fied or bonded. The owner should not be placed in a 
position where he is compelled to proceed with the 
work while there are liens on the property, and to de- 
pend merely upon his right to hold up the final pay- 
ment, or the retained percentage. The lien might, 
indeed, exceed these amounts, so far as the word- 
ing of Article 29 is concerned, without giving to the 
owner any broader remedy than that specified 
therein. 

Article 31 I believe to be too stringent as against 
the contractor. The question of patents is one which 
arose repeatedly, and was especially emphasized, in 
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contracts between the government and various manu- 
facturers and contractors during the World War. 
The general idea upon which Article 31 is based is 
good, viz.: that the contractor should protect the 
owner from suits based on infringements of patents, 
involved in the construction of the work in hand. 
The exception to this rule, which was quite carefully 
worked out in the case of the government contracts 
referred to is, nevertheless, I think, fundamentally 
fair and, in fairness to the contractor, necessary. 
This exception may be carried into effect by the 
addition of a clause providing that the contractor 
Shall not be compelled to make good claims for royal- 
ties or license fees, in those cases where the particular 
patents, for the infringement of which such claims 
are made, cover work which is made part of the 
specifications on the insistence of the owner. If, for 
instance, a contract calls for certain construction in 
definite terms, without specifying a special process, 
the contractor should save the owner harmless, from 
claims by the holders of letters patent which he may 
infringe in working out this construction. If, on the 
other hand, the owner introduces into the contract 
the provision that certain work shall be done in ac- 
cordance with a certain specified process, or that a 
particular type of concrete construction or a certain 
type of patented trim or the like, must be used, there 
is no reason in equity why the contractor should be 
forced to make good, to the owner, claims made by 
holders of patents covering this special work. The 
contract should be drawn accordingly. The sug- 
gested broader form of understanding on this point 
is fair to both sides. It protects the owner, where he 
should be protected, and it does not penalize the con- 
tractor for complications which are not his fault. 
In Article 38, a possible confusion may arise by 
reason of the wording of the clause giving the con- 
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tractor the right to stop work, if the owner shall fail 
to pay ‘‘any sum certified by the architect or awarded 
by arbitrators.’’ Under the scheme adopted in the 
Standard Contract, the architect might certify cer- 
tain sums and this certification might then be sub- 
mitted, at the instance of the owner or at the instance 
of the contractor, to arbitrators. There would be 
a distinct interval of time intervening between the 
certification by the architect and the decision by the 
Board of Arbitrators. It is not clear, under the 
clause as worded, whether the owner would be com- 
pelled to make payment of the amount, within a cer- 
tain time after the architect certified it, irrespective 
of the fact that an appeal from such certification had 
been made, or whether, where such an appeal is made, 
the obligation of the owner to make payment would 
not become effective until after the certification of 
the architect had been confirmed by the arbitrators, 
or a modified award on the item in question made by 
them. 

Many architects have their own particular forms 
of construction contracts. When these are worked 
out by competent attorneys they are preferable I 
think to the Standard Form. The latter is prefer- 
able, however, to forms prepared without expert 
advice. 

In the last few pages, I have necessarily touched 
on some of the points in the Standard Contract which 
seem to me to contain weaknesses and to require 
modification. Lest there be any misunderstanding of 
my feeling with respect to the Standard Documents, 
however, I wish to emphasize again my conviction 
that their preparation and adoption has been of 
immense value to all of the trades involved, to the 
architect, and to the owner. The standardizing of 
the forms of agreement, the careful work which has 
evidently entered into the preparation of all of these 
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papers, the spirit of co-operation between the various 
associations concerned, and the constructive work of 
the American Institute, which have, together, made 
possible the adoption of the Standard Forms, all 
deserve the warmest praise. 

A word should be said with respect to the right of 
the bidder to withdraw his bid, and of the owner to 
compel the performance by the bidder of the work 
which he has undertaken to do. Misconceptions 
exist in the minds of some on these points, and it is 
well that the architect should be clear as to each of 
them. 

It is a fundamental rule of contract law that, in 
order to have a valid contract, there must be a meet- 
ing of the minds, as we lawyers term it. This means 
that the minds of the parties must have met, in © 
the sense that they have both agreed on the terms of 
the contract with a proper understanding on each 
side of these terms and of the meaning of the agree- 
ment made. It is also fundamental that the contract 
must have what is called mutuality. This means that 
there must be an obligation on the part of both of the 
parties to the contract. In the case of a building 
contract, there must be the obligation on the part of 
the contractor to do the work and on the part of his 
employer to pay him for the work done. The con- 
tract must not be ‘‘one sided.”’ 

An offer in itself, be it ever so definite, cannot and 
does not constitute a contract. Something more is 
needed, namely, the agreement by the other party to 
the terms of the offer and the acceptance of the offer 
by him. If an owner requests the submission of bids. 
and bids are submitted in the most definite and clear 
form imaginable, they remain bids, and are not trans- 
formed into a contract, unless and until they are ac- 
cepted as made. Up to that point, they are merely 
offers, submitted by the bidder and subject to with- 
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drawal or modification by him at any time, prior 
to their acceptance. 

The acceptance necessary to transform a bid into 
a binding contract must be definite and uncondi- 
tional. Ifa bid is submitted by A and B writes back 
that he accepts the bid, but states that he does so on 
a condition which adds a new term to the agreement, 
there is no contract, unless the bidder approves and 
agrees to the additional term thus imposed. If he 
does not agree to this, he is quite free to withdraw 
his bid, and the acceptance is not, under these condi- 
tions, sufficient to create a contract. Where the bid 
is accepted, without any new condition being imposed 
and without the bid having been withdrawn prior to 
the acceptance, the acceptance completes the contract 
and the latter thereupon becomes effective. 

The law does not require that the offer or the ac- 
ceptance shall follow any cast iron formula or make 
use of any technical phraseology. So long as the 
intention of the parties is clear and so long as it is 
established that a proper offer has been made and 
that this offer has been accepted as made, the con- 
tract is in effect and can be relied upon by either 
party. This rule, of course, would not apply where, 
for a proper consideration, the contractor had agreed 
that the bid should be a firm offer and not subject to 
withdrawal for a certain period. 

With respect to the question of whether the owner 
can make a bidder accept a job, the answer is in the 
negative. If a bid is made and accepted, the most 
that the owner can do is to call upon the contractor 
to perform the contract resulting from the offer and 
acceptance and hold him liable in damages, in the 
event that he does not perform this contract. The 
law will not take a contractor by the neck and physi- 
cally compel him to erect a building which he has 
agreed to erect. This is beyond its scope and power. 
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It will say to him, ‘‘You are obligated, legally, to do 
this work and, unless you do it, the owner will be 
entitled to recover from you all of the damages 
occasioned to him by your refusal to live up to your 
undertaking.’’ Beyond that point it cannot go. 
There are cases where the law requires specific 
performance of a contract. These, however, are 
cases such as an agreement to convey real estate, 
where a Court of Equity can compel a conveyance 
to be made in accordance with the agreement. The 
difference between this class of cases and the ordi- 
nary building operation or the ordinary contract 
for personal services is clear. Where, in one case, 
the law can compel the defendant to do that which 
he has agreed to do, in the other, it can do no more 
than recompense the other party for the breach of — 
the contract and the damage occasioned him thereby. 
In considering the\matter of a bid and its accep- 
tance, it must not be assumed that, if the contractor 
makes a mistake in his figures, this will be such a 
misunderstanding as will relieve him from his obliga- 
tions, in the event that the bid is accepted. If a bid 
which is perfectly clear and definite is submitted and 
the other party, in good faith, accepts the bid and acts 
upon it, the contractor submitting it is bound by the 
offer which he has made, notwithstanding the fact 
that he or one of his employees, in arriving at the 
figures which he has included in the bid and sub- 
mitted to the owner, has been in error. An error of 
this kind is the fault of the person submitting the 
bid and the innocent party accepting the bid in good 
faith cannot be made to suffer for the mistake. 
There may, of course, be certain other conditions 
under which a bid might be withdrawn, even after 
acceptance, as for instance, if its submission had been 
secured by false representations or if it had been 
submitted by someone who had undertaken to repre- 
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sent the contractor, without authority to do so, or 
the right to bind him. Cases of this character are, 
however, entirely special in their circumstances and 
governed by distinct rules of law which are not 
applicable to the ordinary case of the submission of a 
bid and its subsequent withdrawal or acceptance. 

It often happens that, in addition to the general 
written contract, there is a supplemental or addi- 
tional agreement between the owner and the con- 
tractor, covering some new developments in the 
work or some understanding not embraced within the 
terms of the general contract. Where this is the case 
it is important that any such additional understand- 
ing be reduced to writing. 

There is a special reason for this, aside from the 
general desirability, which I have emphasized, of 
having all understandings in written form. There 
is a rule of law which provides that the terms of a 
written document cannot be varied or changed by 
oral evidence. The rule is an entirely reasonable 
one and its purpose is to protect parties, who have 
entered into a written agreement, against the at- 
tempt of either one of them to evade the terms of 
the agreement, by testimony to the effect that the 
agreement does not mean what it says, and that an 
additional verbal agreement has been made between 
the parties which changes the terms of the original 
written instrument. 

Under certain circumstances, such as the case of an 
agreement which is clearly collateral to the original 
agreement, the oral agreement will be recognized as 
valid, but it is never safe to depend upon this excep- 
tion to the general rule. If the original agreement 
be in writing and any changes in that agreement are 
contemplated, or any new understanding between 
the parties relative to the work covered by the origi- 
nal agreement are desired, the only safe course for 
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the parties to pursue is to reduce the new under- 
standing, or the amplification of the original agree- 
ment or the changes therein as the case may be, to 
written form. 

I have been discussing recently, with an architect, 
a case which shows how easily the failure to reduce 
the oral understanding to writing may result in loss 
and embarrassment. In the case which I have in 
mind the builder whom the client proposed to em- 
ploy did not operate a union shop. The architect, 
knowing this fact, had a conference with the builder 
and told him that, while his client would like to 
employ him as the contractor on the job, he could 
not do this unless he were assured that there would 
be no difficulties with the unions, and that the job 
would not suffer by reason of the fact that the con- 
tractor was a non-union man. The contractor as- 
sured him that he could do the work without pre- 
cipitating any difficulties of this character and it was 
agreed specifically between the architect, acting for 
the owner, and the contractor, that the contractor was 
awarded the contract to perform a portion of the 
work on the building, on the understanding and 
representations and guarantee by him that he could 
do the work, assigned to him, without any difficulty 
being raised by the union officials. The contract with 
this contractor covering the work to be done by him 
was reduced to writing. This contract did not make 
any reference, however, to the understanding regard- 
ing the union situation and the oral agreement 
entered into, on this point, was not put in writing. 

Hardly had the work been commenced, when the 
unions descended upon the owner and architect and 
served notice that none of the other work on the job 
would be attended to, so long as the non-union con- 
tractor was employed. The result was that the 
owner, in order to secure the erection of his house, 
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was forced to make a new contract with a union 
contractor covering the work which it had been 
originally agreed the non-union contractor should 
perform. The latter promptly sued the owner for 
breach of the written contract. 

The defense to the action lay in the proof, if possi- 
ble, of the oral agreement between the parties, and in 
the oral guarantee and representations by the con- 
tractor that he would be able to do the work without 
interference by the unions, and the fact that the con- 
tract was accepted on this understanding. The court 
refused to allow evidence of the oral understanding 
and the contractor was given judgment. 

All of this difficulty would have been obviated 
had the agreement and guarantee on the part of the 
non-union contractor been reduced to writing. A few 
lines in writing signed by him, giving the substance 
of the oral agreement and making it clear that the 
written contract was entered into by the parties on 
the understanding stated, would have obviated the 
whole difficulty and would have placed the contractor 
in a position where it would not have been possible 
for him to sue successfully. It would have been still 
better if there had been inserted in the original 
written contract itself a clause specifying that, in the 
event that any difficulty were raised by the unions, 
the obligations of the owner to continue under the 
contract would terminate, and that the contract 
might, under such circumstances, be terminated by 
the owner at his option, accordingly. 

This is only one of a score of cases which might 
be cited, all emphasizing anew how many difficulties 
may flow from the failure to secure, in the first in- 
stance, some very simple written statement or agree- 
ment. What I have said, with respect to supple- 
mental agreements which attempt to change the terms 
of the construction contract, applies equally to any 
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agreements which attempt to vary the terms of the 
contract between architect and client. 

I realize that it is quite natural that an architect, 
in the midst of a busy practice and with his chief 
attention focused on the plans for the work proposed, 
should not have in mind the desirability of covering 
points of this character by written memoranda. If 
the architect will, however, realize the amount of 
damage which may come, both to his client and to 
him personally, by a failure to have all important 
understandings relative to the work reduced to 
writing, he will find that the acquisition of this 
habit is an asset of tremendous value in the practice 
of his profession. Also he will find that the client 
will appreciate being advised with respect to his 
agreements with the contractor and his rights and 
obligations thereunder. I can only suggest that, in 
handling the various jobs committed to his care, he 
endeavor to consider more carefully each problem 
as it presents itself, and that, before acting, he 
analyze it from the point of view of whether the 
action which he proposes to take is sufficient to safe- 
guard his clients’ rights and his own rights as well. 
Where there is the slightest doubt in his mind, or 
where an agreement between any of the parties is of 
substantial importance, he should take proper advice 
and see that the situation is covered by a definite 
written agreement in proper form. 


CHAPTER IV. 


REPRESENTATIONS OR GUARANTEES WITH RESPECT 
TO COST. 


Their dangers.—Importance of clear understanding.—Sug- 
gested provision for protection of architect. 


If the amount due for services be the only issue, 
the architect may at the worst lose a portion of the 
gain which he anticipated would accrue to him from 
a particular job, and find that he has given his time 
for nothing or for less than he should receive for it. 
If, on the other hand, the client comes in with a 
claim against the architect based, for instance, on 
the allegation that the architect has represented and 
guaranteed that the work can be done for a definite 
amount, whereas in fact the cost of the work has 
been vastly more than the limit set by the architect, 
the latter is not only faced with the danger of losing 
his fee, but is quite likely to be called upon to pay 
the difference between the estimated cost and the 
actual cost. It is to prevent just such a claim as 
this, and to anticipate and make impossible mis- 
understandings and claims against the architect, on 
many other points which I propose to note, that the 
contract between the client and the architect is de- 
signed. The contract, if properly drawn, will take 
care of all of the danger spots in the ordinary re- 
lationship of client and architect. 

The matter of an alleged or implied guarantee 
by the architect, to which I have already referred, 
is very seldom considered by architects in their deal- 
ings with their clients, and yet among the earliest 

70 


COST REPRESENTATIONS OR GUARANTEES 71 


legal decisions are cases holding the architect liable 
on the theory of a guarantee of price on his part. 
This naturally comes about because one of the 
primary considerations with the ordinary client is 
that of expense and the cost of the work. This being 
so, at the first interview or interviews with the archi- 
tect, it is inevitable that such a client will ask the 
architect to tell him for how much the work can be 
done. This is the danger point. If the architect 
replies that he believes it can be done for a certain 
amount, but that he can manifestly only guess and 
give to the client his best judgment, and if he makes 
it clear that he does not in any way guarantee that it 
ean be done for the amount which he names, the 
danger point is successfully passed and there will 
be no ‘‘come-back”’ against the architect. If, on the 
other hand, the architect, either in his natural desire 
to secure a lucrative or interesting piece of work, 
or thoughtlessly and with the best of intentions and 
desire to help the client and being convinced in his 
own mind of the accuracy of his judgment, states 
that the work can be done for a definite amount it is 
quite possible that he will so phrase his statement 
that the court will construe it to be a guarantee on his 
part that the work will be done for this amount. At 
the least, it may be construed to be a representation 
by him made to induce the client to proceed with the 
work and binding upon him in the event that the 
client does so in reliance upon it. 

The evident intent of the provision in the Standard 
Form of contract that the estimates of the architect 
are to be considered as approximations only is to 
protect the architect, where the cost exceeds his origi- 
nal estimate. I very much doubt, however, if it 
does so, as I have already indicated. 

Suppose that the architect has estimated that the 
cost of a certain job will be $100,000 and that the 
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cost proves to be $125,000. In such a ease, it is evi- 
dent that the architect’s estimate is not even approxi- 
mately correct. The inference from the wording of 
the Standard Form is that the architect, while he 
does not undertake to forecast the exact cost, does 
undertake to give the approximate cost. In the fore- 
going supposititious ease, therefore, the architect 
would not be covered by the wording of the contract, 
since his estimate had not been approximately 
correct. 

It is of manifest importance that this point of cost 
and estimates should be made clear, beyond any pos- 
sibility of ambiguity and misunderstanding. In these 
days, especially, when no one, not possessed of occult 
powers, can foretell the trend of labor and material 
costs, no architect can afford to make any cost esti- 
mate, without an absolutely clear and definite under- 
standing that it is his best guess merely, and that, no 
matter how far wrong it may prove to be, no responsi- 
bility shall attach to him as a result of it. It is not 
a matter of any special difficulty to so phrase the 
contract that this point will be properly covered and 
the architect should not sign any contract which does 
not adequately cover it. Indeed, he should not give 
any estimates, no matter how informal they may be, 
unless and until it is understood, without qualifica- 
tion, and confirmed, preferably in writing, that the 
estimates are not in any sense binding representa- 
tions or guarantees, no matter how accurate or in- 
accurate they may be. 

If there be no written contract, the architect should 
by letter, or at the very least, orally, make clear to 
the client, beyond any possibility of misunderstand- 
ing, that he is giving the client his best cost guess 
only and that it is given for what it may be worth, 
and without recourse in any way so far as the archi- 
tect and his relations with the client are concerned. 
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Let him choose his words carefully when cost is men- 
tioned. Let him, by office memorandum or otherwise, 
see to it that the other members of his organization 
who may come into touch with the clients of the office, 
are cautioned to exercise a like discretion and to 
avoid any thoughtless or loose statements which may, 
months later, reappear, to cause loss or embarrass- 
ment to them or to the organization of which they 
are a part. Let him remember that his compensation 
is based on the cost of the work and that, from the 
ethical, as well as the legal, point of view, he must 
be diligent to avoid giving to the client the slightest 
ground for feeling that the architect has, by a low 
estimate, mistakenly or by intent, induced him to 
proceed with the work, and at the least incur a sub- 
stantial charge for the plans and for the specifi- 
cations. 

Aside from the duty of thus protecting his own 
interests and rights, it seems to me that the architect 
owes a duty to his client to make sure that the latter 
understands the impossibility of making any exact 
or approximately exact estimate. The ordinary 
client is very likely to attribute to the architect 
powers of divination which the architect does not 
possess. He is very likely to have the impression that 
the architect has, as a result of his professional 
training, acquired the power to foretell costs with 
substantial accuracy. He has little idea of the in- 
evitability of extras in the most carefully planned 
undertaking. He should in all fairness be set straight 
on these points and understand both that the esti- 
mate given may be greatly less than the bids received 
and that, before the work is completed, the original 
contract cost will have been materially added to, by 
extra items which no architect or contractor could 
have foreseen in the first instance. 

Any architect who gives an estimate of cost, with- 
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out adequately guarding himself with respect to it, 
is deliberately courting trouble. If he wishes to do 
this, he should not underestimate the dangers of the 
step which he is taking and its potentialities for 
disaster and loss. 

The contract with the client should contain a 
clause providing specifically that any statements 
made by the architect regarding cost are not to be 
construed in any way as representations or as guar- 
antees; that they are made solely for the information 
of the client and that the architect is not to be held 
liable in any way, on the theory of guarantee or other- 
wise, in the event that the cost exceeds the amount 
estimated by him. This is a perfectly fair provision, 
and is so worded that no fair-minded client can 
properly take exception to it. It effectually pre- 
vents, however, any danger of loss to the archi- 
tect on this point. At the same time it is helpful 
to the client in that the architect, being thus pro- 
tected, is willing to express himself with much more 
freedom than he would if he had in mind the neces- 
sity of making guarded estimates in the absence of 
such a contract provision. The client in consequence 
receives the benefit of estimates which the architect 
might ordinarily be unwilling to make. 


CHAPTER V. 
ACTING AS CONTRACTOR OR PRINCIPAL. 


Architect should not become involved as contractor or prin- 
cipal or act for undisclosed principal. 


There is a somewhat similar but a less common 
danger in which the architect may become involved, 
namely, that he may, if his statements to the client 
regarding the cost of the building are phrased loosely, 
be held to have assumed himself the relationship and 
obligations of a contractor or principal. This is not 
at all a fanciful danger, and is one which, if it come 
to pass, is calculated to place the architect in a dis- 
tinctly unpleasant position. 

It is but a short time ago that a well-known New 
York architect consulted me in a case where, in- 
nocently and without any intention on his part of as- 
suming any obligations as contractor, he had become 
involved in this very particular. It all came about 
because the architect had written a few letters, the 
legal effect of which he did not consider, and which 
he quite naturally regarded as merely routine letters 
incident to the work proposed. A client had come 
to him with some tentative plans for the alteration 
of an existing building. After examining them, he 
had advised that certain changes be made which 
would improve the general lay-out and scope of the 
work. The client, as usual, wished to know how much 
the work would cost. The architect promptly sat 
down and, in blissful ignorance of the legal effect 
of his phraseology, wrote a letter by which he meant 
to state merely the amount which he estimated would 
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be involved, but which, as a matter of fact, was so 
worded as to give some ground for a claim by the 
client that the architect had offered, as contractor; 
to do the work for the sum which he mentioned in 
the letter. 

The plan which had really been contemplated was 
that the client should place the monies necessary to 
cover expenses in the hands of the architect from 
time to time as the work progressed; that the archi- 
tect should attend to the employment of the contrac- 
tors to do the work and should make payment to 
them, for the account of the client, from the monies 
so received, and for his services should receive merely 
a stated architect’s commission. This would have 
been all very well if the architect had covered himself 
by a proper letter or contract, but the situation was 
aggravated by the fact that, in addition to writing 
the client as he did, he failed to make clear to the 
contractors the fact that he was employing them in 
behalf of the client, and carried on his correspond- 
ence with them and requested and accepted their bids, 
in many instances, in his own name. The client al- 
most from the first made changes, some minor and 
some radical, in the proposed plans and work and, 
consequently, the cost of the work began to 
run far beyond the figure originally contemplated. 
The client, as is sometimes the case, did not under- 
stand why making changes in the middle of the work 
—taking out a staircase here and putting it in there, 
changing a swell-front to a square-front and vice 
versa and the like—should affect the cost as it did. 
The inevitable result was that disagreements arose - 
between the client and the architect. The client, 
seeking legal advice, was advised to hold the archi- 
tect responsible as the contractor for the work, on 
the theory that the architect had assumed this obli- 
gation, and that the contractors whom the architect 
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had employed were really sub-contractors of the gen- 
eral contractor, the architect. 

The situation was further aggravated by the fact 
that many of these same so-called sub-contractors, 
not receiving the amounts due them because the client 
refused to advance further monies, manifested a de- 
termination to hold the architect responsible as the 
principal with whom they had dealt. The architect, 
accordingly, was faced with the danger of losing his 
fee and of being held responsible as contractor for 
‘the performance of the work at a price far below 
the actual cost. All this was manifestly unfair to 
him, as he had undertaken the work in the best of 
faith and had suggested that he let the contracts to 
the contractors and attend to the payments, for the 
purpose of saving money for the client. The client 
did not appreciate this, or if he did appreciate it 
was not inclined to ‘‘play the game,’’ and, as a re- 
sult, we had real difficulty in working out the situa- 
tion in such a way as to safeguard the architect and 
extricate him from the position in which he had 
placed himself. If he had, in the first instance, 
drawn up some simple contract with the client the 
danger would never have arisen, as it would have 
been made clear at once by the contract that the archi- 
tect was assuming merely the ordinary obligations of 
an architect, and was acting as the agent of the client 
in arranging for the carrying out of the work by the 
contractors. If the architect had at that time pre- 
pared a proper form of contract he would have had 
no difficulty in securing the signature of the client, 
the work would have been completed without loss to 
the architect, and in all probability the client would 
have remained satisfied. 

The claim of the sub-contractors that they had 
dealt with the architect as the principal was, in part 
at least, based on solid ground. It is true that they 
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should have realized that it was a rather extraordi- 
nary proceeding for an architect to employ them di- 
rectly and for his own account. They must have 
known that, in requesting and accepting bids, an 
architect acts ordinarily for the client and does not 
assume, or intend to assume, any personal liability. 
Nevertheless, here was a case where no mention of 
a principal was made. The architect, in requesting 
bids, said nothing from which it could be reasonably 
implied that he was acting for another. Such impli- 
cation as there was to that effect had to result from 
the fact that he was an architect and that architects 
are not wont to act as principals in this way. It was 
quite possible, so far as the record showed, that the 
architect was personally interested in the building 
as its owner or part owner. It was quite possible that 
he was acting accordingly for himself and not as a 
professional man representing a client. 

In any event, the result was sufficiently serious. 
The claims of the sub-contractors amounted to a tidy 
sum and the unfortunate architect was at the well 
known and exceedingly unpleasant half-way station 
between the deep sea and the devil. If the sub-con- 
tractors were not paid, they would sue him, with at 
least a fair chance of recovery. If the architect paid 
them, he would be admitting his liability to them and 
might not be able to recover from the principal the 
amounts so paid. Certainly he would have to go to 
court to recover it. There was no question but that 
the moral obligation to pay rested directly upon the 
principal, who had full cognizance of the steps taken 
in his behalf by the architect. The principal, how- 
ever, declined to pay the sub-contractors, manifestly 
hoping by this method to force the hand of the 
architect. 

It was a decidedly unpleasant situation and the 
architect was very fortunate in being able to emerge 
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from it without loss or litigation. The sub-contrac- 
tors, most of them, were fair-minded men and ap- 
preciated the situation, when it was explained to 
them. The owner finally advanced the money re- 
quired to meet their claims and the difficulties, so far 
as their claims were concerned, were thus taken care 
of. 

If the architect had, in any way, made known to 
the sub-contractors the fact that he was acting for the 
client—even if he had not mentioned the name of the 
latter—how much of worry and expense he would 
have avoided! How simple it would have been for 
him to preface his request for, and his acceptance 
of, the bids by the words ‘‘in behalf of my client, 
John Jones”’ or words to that effect. 

If he had understood something of the dangers of 
acting for an undisclosed principal, he would have 
completed the work without difficulty and without 
loss. If he had secured about fifty dollars’ worth of 
advice in the first instance, he would have saved many 
hundreds of dollars in legal expenses, and days of his 
own time, worth several thousands more. Another 
example of the stitch in time doctrine and of its 
special applicability to the practice of architecture! 


CHAPTER VI. 
SKETCHES AND PLANS. 


Payment for preliminary sketches, plans and drawings.— 
Right to payment for successive sets of sketches or plans and for 
changes.—Delivery and acceptance of plans.—Architect’s lia- 
bility to public for structural defects.—Special work. 


The contract, whatever form is adopted, will ordi- 
narily specify the basic rate of commission and 
that the commission is to be computed upon the total 
cost of the work. It will doubtless contain also the 
usual provisions with respect to the instalments in 
which it is to be paid and the times when the respec- 
tive instalments become payable. 

The payment of the compensation due him, with- 
out delay or dispute, is naturally a matter of special 
importance to the architect. It is important, as we 
have already seen, that the amount of compensation 
be fixed by the contract. It is equally important that 
the architect be fully protected on all of the points 
which have to do directly with the determination of 
the final amount of the fee. 

It is amazing how many clients, including men 
familiar with and trained in business dealings, look 
upon the preparation of preliminary sketches as in 
the nature of a gamble on the part of the architect. 
They seem to have the point of view that, when they 
ask for preliminary sketches or studies, and these 
are undertaken and prepared by the architect, the 
latter prepares them as a speculation and on the 
understanding that, if they are not accepted, the 
client is under no obligation to reimburse the archi- 
tect for the time given to their preparation. 
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The contract, to adequately protect the architect, 
must not only provide that the sketches shall be paid 
for, but must also fix the measure of the fee to be 
charged for them. Unless a fixed sum is agreed 
upon to cover them, it is necessary to so draw the 
contract that the percentage charge for the sketches 
ean be accurately determined. To cover this point, 
the agreement should specify an estimated cost— 
always with the necessary safeguards in connection 
with the estimate which we have already discussed. 
If the sketches are made, and the work is not pro- 
ceeded with, the proportion of the fee due for them 
ean then be figured upon such estimated cost. If 
bids are taken, the contract should make the lowest 
bid of a reputable contractor the basic figure on 
which the commission is figured. Ifa bid is accepted, 
and the work carried out, the first one-fifth of the 
commission will be computed on the contract price 
and, if the final cost is increased by necessary extras, 
the additional fee due on the increased cost will be 
taken care of on the payment of the final instalment. 
In this way the fee for the sketches can be figured 
with mathematical certainty, in accordance with the 
terms of the contract, whether the work is abandoned 
before any work is commenced, or after bids are 
received, or is proceeded with to completion. 

It is of equal importance that the architect be 
protected with respect to the preparation of several 
sets of sketches. He will be an unusual client indeed 
who accepts the first sketch submitted to him and 
does not require the submission of alternative 
schemes. When a client is difficult to please, and it 
becomes necessary to prepare set after set of pre- 
liminary studies, the expense to the architect mounts 
up more quickly than the ordinary client conceives 
to be possible. Few people outside the architectural 
profession realize how much thought, and how much 
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time and labor and expense, go into a set of pre- 
liminary sketches. 

In this respect, the architect’s position is very 
similar to that of the lawyer who prepares a will or 
contract. The completed paper probably appears 
simple enough and the client wholly fails to appre- 
ciate the time which has been expended in an exam- 
ination of law, in working out the phrasing of the 
various paragraphs to get just the shade of mean- 
ing desired, and in preparing the preliminary 
drafts which have made possible the finished result. 
Similarly, in the case of the architect and his 
sketches, the client does not appreciate the necessity 
of testing various possible solutions, or the confer- 
ences and the time which enter into the preparation 
and submission of the sketch. 

When sketch after sketch is rejected and new ones 
are requested and made, the architect is headed 
straight for a possible loss, unless his contract with 
the client gives to him the right to collect for his 
work on each successive scheme which he is asked to 
submit. 

In practice, when the job is of good size and is 
proceeded with, the architect probably will not 
charge for the additional sets of sketches made. If, 
however, the client does not go ahead with the job 
after causing repeated sets of preliminary studies to 
be made, a serious loss will often be avoided if the 
architect is in a position to charge for each set pre- 
pared. He may wish to charge for but a portion of 
the sets prepared. It is nevertheless a very pleasant 
feeling to know that he is in a position to charge for 
all of them if it becomes necessary, in order to pro- 
tect himself, that he exercise his privilege to do so. 

There is manifestly no reason why the architect 
should not be paid for the work which he does, irre- 
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spective of whether or not the client decides to make 
use of the sketches and plans and complete the build- 
ing operation. No architect can afford to prepare 
the many sketches and layouts desired and required 
by optimistic clients who believe that despite pre- 
vailing building costs they will, in some way and in 
their particular building operations, be able to secure 
moderate bids, unless he is to collect the value of the 
work done by him in preparing them. The law 
recognizes that this is so and, in the absence of a 
formal contract, allows him to recover the reason- 
able value of the work done. The architect cannot 
afford, however, to run the risk of the expense and 
loss of time and good will, incident to repeated mis- 
understandings with clients regarding payment for 
such preliminary work. By exercising the slight 
care necessary to secure a contract with the client 
all this difficulty will be obviated and the client will 
know, in the beginning, that the architect is to be 
paid for whatever work he does, irrespective of 
whether or not the work is utilized by the client 
thereafter and the building erected. 

With respect to the plans and working drawings 
the situation is very similar. The architect must be 
protected, in the case where he is compelled to make 
various sets of plans and drawings, to carry out new 
ideas advanced by the client, or changes which the 
latter desires to have made, as the work advances. 
As in the case of the sketches, the architect should be 
entitled to charge for the different sets of plans pre- 
pared. The extent to which he may wish to exercise 
this privilege is another matter. As to that, he will 
be guided by circumstances. 

Some architects agree with the client that they 
will prepare without extra charge such additional 
sketches, plans and working drawings as he may re- 
quire. There may be cases when it is of advantage 
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to do this, but it is a very dangerous proceeding in 
all cases, except where the architect is dealing with a 
client of whose fairness of judgment and of inten- 
tion he is assured. A client who is fairminded, and 
whose judgment is clear, will not expect an archi- 
tect to agree to make unlimited plans for a single 
commission. A client who asks his architect to do 
this is likely to be one whom it will be exceedingly 
difficult to please and with whom the dealings of the 
architect will be unsatisfactory, whatever the extent 
of the concessions made by the latter. 

Altogether too many people seem to regard the 
architect, and for that matter the professional man 
generally, as somewhat of an eleemosynary institu- 
tion; one who is expected to make no charge for 
much of the service which he gives. 

Ofttimes the architect who suffers most, by reason 
of a failure to arrive at a preliminary and definite 
understanding as to the amount of his commission, 
is he whose regular percentage charge is larger than 
the minimum charges specified in the schedules of 
the American Institute and of the chapters of the 
Institute in the states in which he practices. The 
rates given in the schedule of the American Institute 
and in the schedule of the New York Chapter 
are minimum rates and it is clearly stated that 
they are such. Nevertheless, even a client who has 
heard of the American Institute and of its schedules 
of charges, as most clients unquestionably have not, 
will often assume in perfectly good faith, in the 
absence of a definite agreement, that a charge by the 
architect in excess of the charges specified in the 
Institute’s schedules is an excessive charge. 

I had occasion recently to interview a business man 
of long training and large affairs, with reference to a 
claim due and unpaid to my client. The architect, in 
submitting his charge, had made some reference to 
the schedule of charges of the American Institute. 
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The business man in question, noticing this, had care- 
fully provided himself with a copy of the schedule of 
the Institute and also with a copy of the schedule of 
the New York Chapter. As soon as our conference 
opened he made the point that the charge was exor- 
bitant, in that it was in excess of the charges specified 
in these schedules, that the price to be paid had never 
been agreed upon specifically, and that for these 
reasons he would not pay the bill as rendered. As 
a matter of fact the percentage charge was entirely 
reasonable, and any experienced member of the pro- 
fession would have recognized it as an entirely 
proper charge to be made by an architect of my 
client’s standing, for work of the character involved. 
No amount of argument on my part could at first 
convince the owner that the architect was not acting 
improperly in charging a higher rate than that speci- 
fied in the Institute schedule. The fact that the 
schedule specifically stated that the amounts speci- 
fied therein were the minimum amounts which an 
architect should charge, and the fact that my client 
was regularly receiving fees on a much higher per- 
centage, affected him not at all. He would acknowl- 
edge, after considerable argument, that the schedule 
as worded did refer to a minimum charge, and within 
the next few moments would again assume, with a 
complete lack of logic, albeit in entire good faith, 
that the schedule nevertheless did not contemplate 
the making of a higher charge. Finally, following 
repeated interviews and conferences, I succeeded 
in getting him to refer the matter to his counsel and 
it was then agreed that the charge as made would be 
allowed. The net result was that, in securing the 
acknowledgment of the claim, many hours of my time 
and of my client’s time were taken up with inter- 
views, arguments, correspondence and the like, and 
the owner, I firmly believe, is convinced to this day 
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that he was not dealt with in entire fairness. If an 
agreement had existed the question would never have 
arisen; the proper charge as made would not have 
been questioned; the rates of the American Institute 
would not have been introduced into the matter or 
have complicated the issue; the owner would have 
been satisfied and not disgruntled, and the architect 
would have avoided the loss of his time and the 
expense which he incurred for legal services. 

In any discussion relative to the right of the archi- 
tect to recover for plans which he has prepared it 
must be understood that, to enable him to recover, 
he must have made a proper delivery of the plans to 
the owner. Of course, if the owner waives such | 
a delivery, or by some action on his own part pre- 
vents the delivery and makes it impossible, this rule 
would not bar the architect from recovering the 
amount due him. Unless, however, the owner waives 
or prevents delivery, or unless there be some con- 
tract between the owner and the architect, under the 
terms of which delivery need not be made, the plans 
must be delivered by the architect to the owner in 
order to enable the former to recover for their 
preparation. The phrase ‘‘delivered to the owner”’ is 
used in a relatively broad sense and, if the owner 
directs that they be delivered to someone else, as, for 
instance, to his contractor, the delivery of them in 
accordance with this direction will be considered 
as a delivery to him. 

The main point to remember, however, is that the 
mere preparation of the plans in the office of the 
architect is not sufficient. The point is important 
because it often happens that, after the plans have 
been prepared, the architect either has some dispute 
with the client or perhaps becomes doubtful of the 
client’s financial stability, and conceives the idea that 
he will demand payment for the plans, before de- 
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livering them. This is putting the cart before the 
horse, and might result seriously for the architect, 
in that the client could well refuse to make payment 
for the plans, on the ground that they had not been 
delivered and that payment had been demanded be- 
fore delivery. He might even conceivably claim a 
definite breach of the whole agreement on the part 
of the architect, and so terminate the contract and 
relation between them, if the architect were to per- 
sist in his attitude. 

In Massachusetts some years ago an owner tried 
to avoid liability by claiming that the plans had 
never been delivered to him. He had directed the 
architect to prepare the plans, and the architect had 
prepared a preliminary sketch. This he delivered to 
the owner, who kept it for some days, and after 
expressing his approval of the tentative scheme, as 
outlined, told the architect to proceed with the plans. 
He then had his builder call on the architect and 
take the completed plans and submit an estimate, 
based upon them. While the owner, in person, never 
received the plans, the Court quite properly decided 
that a proper delivery of them had been made and 
that the owner could not, under such circumstances, 
successfully claim non-delivery. 

A word or two here on the distinction between the 
delivery and the acceptance of the plans may not be 
amiss. The layman might ordinarily confuse de- 
livery with acceptance. In fact, they are quite dis- 
tinct. The architect may deliver the plans and the 
same may be received by the owner, and yet the 
latter may not necessarily accept them. If the archi- 
tect has lived up to his obligations and agreement, 
in the work which he was employed to do, the owner, 
after the plans have been delivered to him, cannot 
avoid his liability to pay for them by an arbitrary 
refusal to accept them, or by the claim that, because 


88 THE ARCHITECT’S LAW MANUAL 


he does not accept them, they cannot be considered 
as having been legally delivered. The architect, in 
such a case, can proceed with a clear conscience to 
collect the amount due him, and the Court will back 
him up and will not allow the owner to hide behind 
any such flimsy technicality. On the other hand, 
there are cases, not infrequently, where the distinc- 
tion between delivery and acceptance becomes of 
prime importance, and where a failure to accept may 
well prevent the collection by the architect of the fee 
upon which he has counted. A typical case of this 
kind is that of the ordinary competition, where plans 
are prepared and delivered with the understanding 
that the architect who has prepared the successful 
plans is to be chosen. In such a case acceptance of 
the plans is necessary to enable the architect to re- 
cover for their preparation, except in so far as the 
competition may provide for some specific remunera- 
tion to unsuccessful contestants. 

One of the phases of the architect’s work which 
proves in many ways most exasperating is the mak- 
ing of the many changes in the plans made necessary 
by the demands of the client. It is natural that the 
first plans submitted should not absolutely meet the 
ideas and approval of the latter. The architect 
knows only too well how many suggestions for 
changes the client is likely to make and what a 
large proportion of them will probably be entirely 
impractical and impossible of adoption. Usually 
these very ones are those upon which the client has 
particularly set his heart, and it takes a considerable 
degree of both patience and tact on the part of the 
architect to convince him that they should not be 
forthwith incorporated in the plans. For some 
reason, the ordinary client is not able to ‘‘read’”’ a 
plan or visualize an interior from the plan with any 
degree of accuracy. The inevitable result is that in 
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almost every case, after sketches have been approved 
and plans have been prepared and tentatively agreed 
upon, the client will direct that certain changes in 
elevation and lay-out be made. Asa result, the plans 
must be redrafted and the specifications changed. 
Clients, as a class, realize very imperfectly the real 
expense in the time of the architect and of his drafts- 
men and organization which the making of such 
changes in the plans and specifications entails. 

The architect, in the absence of any agreement on 
the point, is entitled as we. have seen to recover the 
reasonable value of all services and time given. 
Nevertheless, as a practical matter, unless the matter 
has been specifically covered and unless the client 
understands fully the basis on which the work is 
done, it will be found that he will object strenuously 
to any substantial charge for changes and altera- 
tions, and that the fact that the changes and altera- 
tions are due to his own desires and directions will 
not alter his feelings in this respect. To prevent 
complications with respect to alterations it is essen- 
tial that the architect should, in the first place, be 
sure that under the agreement with the client he has 
not obligated himself in any way to make changes 
without additional charge and, in the second place, 
see that some affirmative agreement on the part of 
the client is entered into, whereby the architect is 
assured payment for the extra work done. 

Recently I was consulted in a case coming under 
the first of these possibilities. The client had written 
a letter to the architect at the beginning of their re- 
lationship, outlining in a general way his under- 
standing of the terms upon which the work was to be 
done. The letter was received by a subordinate in 
the architect’s office and accepted by him without 
the knowledge of the architect. The job in question 
involved the erection of an elaborate country home. . 
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From the beginning, the client required repeated 
changes in the elevation, and in the plans and specifi- 
cations as well, with the result that, by the time the 
work was completed, the architect had given to the 
job about three times the time and attention which 
would have been required had the work been pro- 
ceeded with along the lines of the plans and specifica- 
tions as originally drawn and prepared. When the 
architect submitted his bill for the additional time 
which he had given to the changes the client pro- 
duced the letter which he had written, and which the 
office of the architect had acknowledged and accepted, 
and claimed that under the wording of the letter the 
architect could make no charge for any of the changes 
and the extra work which they had necessitated. 

When the highly indignant architect submitted the 
facts to me, I was forced to advise him that, in view 
of the letter which had been written and the accept- 
ance of it by the architect’s office, the client was 
within his legal rights in taking the position which 
he did, however unethical and morally indefensible 
that position might be. If the letter from the client 
had been properly considered, and its legal effect 
appreciated, the architect could, in the beginning, 
have told the client that he would not proceed on 
the basis outlined and could undoubtedly, at that 
time, have secured the assent of the client to a stipu- 
lation that the architect should be paid for any 
changes asked for by the client. The architect has 
needed no second lesson. Since the foregoing occur- 
rence he has made it a rule in his office to secure a 
definite contract, the provisions and effect of which 
he fully understands, and to embody in this contract, 
as one of its terms, the provision that he shall be paid 
the reasonable value of all work made necessary by 
changes in sketches, plans or specifications required 
by the client. 
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It is self-evident that a provision of this sort is 
quite in order. Of course, any changes which the 
architect may be required to make to correct inac- 
curacies in his preliminary work cannot properly be 
the subject of a charge. Where the client himself 
insists on changes, however, and thus is the direct 
cause of the extra work done, it is both just and 
proper that he should pay for the work, and no client, 
if the matter be properly broached in the beginning, 
can well refuse to agree to such a condition. On this 
point, as on all the other points covered by the con- 
tract between architect and client, the many terms 
which will be readily agreed to at the first interview 
or before the work has actually gotten under way, 
may, as the job develops, be exceedingly difficult to 
arrange. One cannot look ahead sufficiently to an- 
ticipate what complications may arise, what the 
mental reactions of the client may be, or how the 
attitude and feeling with which he at first undertook 
the work may be affected by unexpected increases in 
cost, changes in his own financial situation, possible 
friction between the architect and himself, or by any 
one of a score of like possible causes. 

The philosophy of ‘‘do it fust,’’ so pleasantly set 
forth by David Harum, applies to the dealings of the 
architect with his client, just as emphatically and 
pertinently as it does to any other business dealings. 
Get your agreement clear in the first place and do 
not trust to everything working out without com- 
plications or to fortune favoring you in case com- 
plications do arise. 

There is a somewhat wide-spread misconception, 
I fear, on the part of the ordinary layman with re- 
spect to the right of the architect to receive adequate 
compensation for extra work performed by him. 
The contract should be so phrased as to make clear 
the extra compensation to which the architect is 
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entitled. Otherwise, there is likely to be a miscon- 
ception of the amount to be paid to him and con- 
fusion, between the extra payment due him as such 
and the additional sum to which he is entitled in any 
event on the increased cost of the building, repre- 
sented by the extras which have been added to the 
original contract. 

It is often provided that, where the owner makes 
a decision requiring for its proper execution extra 
services and expense for changes in the drawings, 
specifications or other documents, the architect shall 
be paid the fair value of such extra service and 
expense. The intent of such a clause is to safeguard 
the architect against the possibility of doing a large 
amount of extra work, made necessary by the client’s 
changes of mind, without adequate compensation. 

Recently, I have had occasion to note that in the 
minds of some, including members of my own pro- 
fession not perhaps closely in touch with building 
law, the intent and proper interpretation of this pro- 
vision are not clearly understood. Where changes 
are made, increasing the cost of the work and necessi- 
tating extra charges by the contractor, the architect 
naturally is entitled to receive his additional com- 
mission, in accordance with his basic fee rate, on the 
cost of the additional work. It is claimed by some 
that this is all that he is entitled to receive and 
that, by receiving this additional amount, he is fully 
compensated for the work done and has received the 
full payment to which he is entitled. 

This is, of course, not correct. The basic rate of 
commission is one thing. The extra compensation 
contemplated by the foregoing clause is quite an- 
other. It is a charge outside of, and in addition to, 
the commission on the added cost of the work. 

The architect is entitled in any event to receive 
the agreed basic rate of commission on the total cost 
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of the job. This is so whether the job costs $5,000 
or $5,000,000. If the building is erected as orginally 
projected and designed, with no changes made dur- 
ing the course of construction, then the architect 
can only receive the basic commission of 6% or 
10% or whatever the parties have agreed the amount 
shall be. If changes from the original plans are 
ordered, however, by the client, then the architect is 
at once compelled to expend additional time and 
study on the changed problem thus presented to him. 
He is compelled to study the new layout and pay out 
additional monies for the new drawings and specifi- 
cations. He must himself give, and have his assist- 
ants give, more time than would have been required 
if the work had proceeded without change. 

For all of this the architect is entitled to compen- 
sation—to compensation in addition to and distinct 
from the compensation which accrues to him under 
his basic charge on the final cost of the work. 

A client comes to an architect and employs him 
to make plans and specifications for a $1,000,000 
building. The architect does so. The rate agreed 
upon is 6%. After the plans are completed, the 
owner changes his mind regarding his requirements, 
and directs that the building be radically changed 
in design or layout, and this is done and new plans 
and specifications are prepared. The altered build- 
ing costs $1,500,000. The architect is entitled to his 
6% on the additional $500,000 of cost, but he is also 
entitled to an additional amount for the changes. 

‘made. He has done more work, and been put to 
greater expense and larger overhead charges and 
lost more time, than would have been the case if the 
owner had originally ordered the $1,500,000 building 
and allowed the architect to push it through to com- 
pletion without change. The architect is entitled to 
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compensation for the extra work and expense in- 
volved. 

It is the old case of ‘‘two bites of the cherry,”’ the 
total cost of the building corresponding to the cherry. 
The architect is entitled to his commission on the 
cherry, but he is also entitled to his compensation 
for the extra bite. 

A problem which will confront every architect in 
active practice, in the matter of extras and changes, 
is that of the ‘‘know it all’’ client—the client who 
insists that certain details of construction be carried 
out in accordance with his own ideas rather than in 
accordance with the ideas and judgment of the 
architect. Such a situation may be of a kind calcu- 
lated to cause irritation only. Again, it may be such 
as to be far more serious and to carry with it real 
danger of loss to the architect and to the client, 
as well. 

The client may desire ornamentation which is 
entirely unsuited to the building, but which does 
not in any way affect its safety or utility. Im such 
a case, the architect, if he be willing to swallow his 
pride, can complete the job with no harm done, 
unless, of course, the fancy of the client has been so 
extreme or fantastic as to ruin the work and so bring 
discredit upon the craftsmanship of the architect. 

If, on the other hand, the client undertakes to force 
changes which are essentially structural, rather 
than of design, a different issue is at once presented. 
Here, the architect cannot afford to waive his posi- 
tion or resort to compromise. To do so may, and 
in all probability will, involve him in serious diffi- 
culty. It may mean, at the best, a law suit to secure 
his fee from his client, and it may mean a serious 
claim against him for damages or even a charge of 
criminal negligence, if the building be one of a public 
or semi-public character. If the architect allows a 
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type of construction to be followed in such a build- 
ing, knowing that it is improper or unsafe, but 
deferring to the insistence of the client, and any 
member of the public is injured as a result of the 
method of construction followed, the architect may 
well be held responsible. No architect can afford to 
take any such chance or to compromise in any way 
where actual structural elements are involved. 

If the client insists that his own views be fol- 
lowed in changes involving structural work or the 
reputation of the architect as a competent designer, 
the architect should retire, if any danger to the 
public be involved. He should, in any event, notify 
the chent, without fail, that, in view of the client’s 
insistence in dictating certain details of the work, 
the architect will not be liable for any difficulties 
which result from the work being done in the man- 
ner demanded by the client. The architect thus puts 
himself at once on record as to the proper method of 
construction, and makes it impossible for the client, 
at a later period, when the work perhaps has not been 
approved by the proper authorities or proves defec- 
tive, to claim that the architect has been incompetent 
or negligent and, on this excuse, refuse to make pay- 
ment to him of the fee which he has earned. 

In a ease in which I was recently consulted an 
architect prepared plans and specifications for a 
business building in a large city and, in accordance 
with proper practice, provided for fireproof con- 
struction of partitions and the like, of a type which 
he knew would be proper and approved by the Build- 
ing Department. The client, whose sole thought ap- 
parently was to save money, took the position that 
the construction of the architect was unnecessary 
and insisted on a different and non-fireproof form of 
construction. The architect protested, but to no 
avail. The client again insisted that he knew best, 
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and that the work must be done in accordance with 
his decision. The architect then did exactly the right 
thing. He notified the client that he could not, and 
would not, be responsible for any of the work other 
than that done in accordance with his directions. 
The client went ahead, regardless of the architect’s 
advice and protest, and, as the architect had antici- 
pated, the Building Department refused its approval. 
The architect asked for his compensation for the 
work which he had done, and the client claimed that, 
because the work had not been approved by the De- 
partment, no recovery could be had. 

Under the circumstances, the client cannot possi- 
bly maintain this position. The architect had put 
him ‘‘on notice’’ and is entitled to recover the fee 
which the services rendered by him have earned. 
If, however, he had failed to notify the client, he 
might well have waived his rights by proceeding with 
the job, without protest or notice, and would cer- 
tainly have placed himself in a far weaker position 
than that which, thanks to a little care and a few 
short letters, he now happily occupies. 

At just what point the line is to be drawn between 
desires of the owner which the architect can afford to 
humor and those with respect to which he must take 
and maintain a definite stand, must be decided upon 
the facts and circumstances involved in each par- 
ticular case. If the client cannot be satisfied without 
meeting his wishes, if he cannot be convinced of the 
correctness of the architect’s position and of the in- 
correctness of his own, the architect must decide 
whether he can safely make the changes demanded, 
without danger to his reputation or monetary loss or 
possible claims on the part of others. 

So far as the injury to the reputation of the archi- 
tect, by reason of changes in design alone, is con- 
cerned, the architect can decide the question without 


SKETCHES AND PLANS O7 


legal advice. His only problem in such a case is 
whether, by meeting the wishes of his client, he will 
so change the appearance or layout of the building 
as to make it imperfect or ridiculous architecturally, 
and so bring discredit upon his work. If he desires 
to compromise on this issue for the sake of the fee 
involved, he can do so with a fairly accurate under- 
standing, based on his own experience, of the dam- 
age if any which may result from his action. 

When, however, the matter is one of structure, in- 
volving either the safety of the building or the possi- 
bility that it may not comply with the requirements 
of local building departments or rules, no com- 
promise, as we have seen, can safely be indulged in. 
The issue is clear-cut and unavoidable. The safe 
course is to notify the owner that the architect insists 
on the work being done in the manner which he pre- 
scribes, and that he will not be responsible for any 
work not done in accordance with the plans and 
specifications as he has prepared them. This posi- 
tion may be taken tactfully but, tactfully or not, it 
must be taken and adhered to, unless the architect is 
prepared to ‘‘take a chance”’ and risk a more serious 
rupture with the client, in the future, and the proba- 
bility of being called upon to defend other claims 
for damage. Far better a firm attitude in the begin- 
ning and the severance of professional relations, if 
necessary, than the incurring of responsibility for 
work which is unsafe or not in accordance with legal 
requirements or the recognized rules of sound 
practice. 

A phase of the ordinary high-class job, which is 
analogous to the extra work proposition, is that hav- 
ing to do with work of a special and extraordinary 
character. The architect’s commission is based on 
the assumption that the job is to be of the ordinary 
kind and that no special work, requiring an unusual 
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degree of care in design or execution, is to be incor- 
porated in it. In repeated cases, however, this is 
exactly what is done, and in any thoroughly high- 
class and extensive piece of construction, especially 
in the cases of country homes, special work will be 
called for in the design and installation of panelling, 
cabinet work, torcheres or other similar items. This 
work requires, naturally, a special degree of thought 
and a special degree of skill, and it is fair that the 
architect should be paid on a higher percentage basis 
for items of this character than for the ordinary de- 
sign and construction. I have in mind, among others, 
two rather interesting examples of how the architect 
may, unless he take proper precautions, suffer loss 
in this way. Each of these cases had to do with a 
country home, costing a large sum of money, and 
recognized as an extraordinarily effective and high- 
class piece of work. 

In the one case the item as to which the controversy 
arose was a specially designed door and doorway. 
The client desired a very particular and unusual 
effect and the architect, at the expense of a great 
deal of time and personal study and attention on his 
part, had worked out and incorporated in the plans 
a design of unusual attractiveness and excellence. 
After the architect’s work had been done, the client, 
for some reason, decided that he would not pay more 
than the ordinary commission for this special work, 
and the architect, as matters stood between them, 
was unable to force him to do so. The architect’s 
office had been foolish enough, in this case also, to 
allow correspondence to stand on the record, which 
precluded any extra charge for the work done. 

The second example which I have in mind arose in 
the course of the construction of the home of a man 
widely known and of high standing in his com- 
munity. When the work was under discussion in the 
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first place, the client, calling at the architect’s office 
and noticing a rather choice old Chippendale cabinet, 
stated to the architect that he would like to have the 
woodwork in his house finished in a similar manner. 
What he had in mind, and what the architect nat- 
urally understood, was that he wanted to have the 
wood-work made to appear as nearly similar to the 
antique as possible. The architect remembered the 
client’s request, gave special attention to the wood- 
work, and achieved what he considered an unusually 
successful result in the finish. The client, after a 
critical inspection, decided that the new wood-work 
was not entirely comparable to the work of Chippen- 
dale and, absurd as it may seem, insisted that the 
architect had not fulfilled his agreement and that he 
was entitled to exactly the same tone and the same 
‘*yatina’’ on the woodwork in his house as that which 
the mellowing of age had given to the original piece. 
The result was that the client sincerely, but abso- 
lutely without cause, conceived a violent prejudice 
against the architect and refused to make payment 
of the many thousands of dollars which were still 
due the latter. 

It was at this stage of the proceedings that I was 
brought into the matter. I spent many days listening 
first to the curses of the architect directed against the 
client, and then to the curses of the client directed 
against the architect, and finally was able to induce 
the client to make payment of the amount in full. 
This was not accomplished, however, until the archi- 
tect, as a result of the misunderstanding, had lost a 
perfectly good and valuable client, and until he him- 
self had given, and I had given, to the matter, atten- 
tion and time representing a considerable amount of 
money. All of the difficulty in these cases might 
have been avoided quite easily, and the good-will of 
the client retained, if the architect had had a contract 
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with the client properly drawn and executed, and 
had been more definite in his conversation and deal- 
ings with him. The case of the doorway and similar 
cases emphasize anew, also, the importance of de- 
veloping a system of office organization and conduct 
which shall avoid, as nearly as may be, the danger of 
some employee innocently committing the firm, by 
letter or otherwise on points of importance, involv- 
ing loss to the architect and calculated to breed mis- 
understanding and ill feeling between the latter and 
his client. 


CHAPTER VII. 
THE TITLE TO THE PLANS. 


General misconception of architect’s rights in plans.—The 
legal rule-——The protection of the architect by contract, patent 
or copyright.—The rights of third parties.—‘‘ Design patents.”’ 


If one ask fifty architects, chosen at random, where 
the title to the plans rests, in the absence of an agree- 
ment with respect to their ownership, ninety per 
cent of those to whom the question is put will 
promptly and with conviction answer that the plans 
belong to the architect. If one tells this same ninety 
per cent that they are wrong and that, under such 
circumstances, the\ plans belong to the client, prob- 
ably half of them will explain to you that, with all 
due deference for your legal wisdom, they know 
better. There is no point as to which architects, as 
a whole, have a more absolute or tenacious miscon- 
ception. 

The law is, generally, that, in the absence of a con- 
tract provision to the contrary, the plans are the 
property of the client who has ordered and paid for 
them. ‘If a different result is to be arrived at, it must 
be done by agreement between the parties. 

The misconception of architects on this question is 
due largely to the fact that the rules of practice of 
the American Institute have long provided that the 
plans are the property of the architect. The fact 
that the rules state that this is so does not, however, 
make it a fact. Even if it be established that it is a 
eustom of the profession that the architect is the 
owner of the plans, the client is not necessarily bound 
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by this fact, unless it can be shown that he had 
cognizance of it. For some years before the issuance 
of the Standard Form of contract between architect 
and client, the standard contract between client and 
contractor provided that the plans belonged to the 
architect. The weakness of this provision, as already 
indicated, lay in the fact that the architect was not a 
party to the agreement. There was consequently no 
privity of contract, as it is called, between the archi- 
tect and his client on this point. The Standard Con- 
tract between the architect and client now provides 
that the plans, as instruments of service, are the 
property of the architect. If a contract with the 
client, embodying a provision to this effect, is entered 
into, the ownership of the plans will remain in the 
architect and the latter will be protected, accordingly. 

The architect must remember, however, that this 
ownership is not a matter of divine right, but of con- 
tract, and see to it that his rights are properly 
recognized and made clear. The point may be of 
considerable importance, especially in a case where 
the client becomes dissatisfied and employs another 
architect. The latter, if not strictly ethical, may, at 
the request of the client, attempt to proceed with and 
complete the work in accordance with the plans pre- 
pared by his predecessor. If the latter can establish 
the fact that the plans are his property, he may be 
able to protect his rights and prevent the use of his 
ideas without proper compensation to him, when 
otherwise he might be helpless. 

Another interesting problem is that dealing with 
the rights of third parties in the plans. How far 
can the architect protect himself from the use of the 
plans by others, and how far can third parties make 
use of them without his consent? The answer to 
these questions will depend upon the special circum- 
stances and facts in each ease. 
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As a general rule, it may be said that when a pub- 
lication of the plans has been made, they have be- 
come public property and the rights of the architect 
with respect to them, so far as the public is con- 
cerned, is at an end. By publication in this connec- 
tion is meant a legal publication. It does not mean 
publication in the sense in which a book is published, 
but publication in the sense of making public. A 
filing of the plans, for instance, with a Municipal 
Department, where they are open to inspection as 
public records, may be such a publication. 

Under certain circumstances, a plan may be copy- 
righted or even patented. As a rule, no patent pro- 
tection is possible. To make it possible, the plan 
must contain some new and unique ideas—some 
special feature of construction or design which may 
be made the subject of patent claims. A plan may 
be more readily copyrighted. The value of the copy- 
right in the ordinary case is more a moral value than 
a legal one. The statement upon a plan that it is 
copyrighted will sometimes be of material aid in 
discouraging any unscrupulous use or copying of 
the plans by other architects or by third parties. If 
the plans are such that valid patent or copyright 
protection can be and is secured, the publication of 
the plans may be made without waiving the rights of 
the architect. 

In a rather interesting case in my practice an 
architect developed a unique and clever plan for a 
certain type of semi-public building. The plan com- 
bined unusual elements both of utilitarian and 
artistic merit, but no patent or copyright protection 
was applied for. After the architect had made the 
preliminary sketches, been responsible for the com- 
pletion of the plan and completed the drawings, the 
client paid him for the work done up to that point, 
and then turned over the work to another firm of 
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architects, who proceeded with it and supervised the 
erection of the building. I do not know whether 
these latter architects were aware of all the facts, 
and prefer to assume that they were not, in view of 
the ethics involved. The net result unquestionably 
was, however, that the architect whose talent and 
ability was responsible for the idea received a very 
modest sum for the sketches and plan, and that the 
chief compensation was received by the architects 
who supervised the construction, in accordance with 
the plans which my client had made. There was 
nothing which the latter could do as between him- 
self and his client, as he had neglected to make 
any contract or secure any memorandum covering 
the relationship between the client and himself. In 
the absence of an agreement, the law governing the 
case provided that the plans belonged to the client 
and not to the architect, and the clent, having paid 
for the plans, had consequently a legal right to turn 
over the work of supervision to the other architects. 
If my client had secured legal advice and a proper 
contract in the beginning he might have been pro- 
tected, and would not have laid himself open to the 
treatment which he received. 

Special designs, for lighting fixtures, hardware 
and the like, may be made the subject of what are 
known as ‘‘design patents’’ and thus protected. 


CHAPTER VIIL. 
. SUPERVISION. 


Responsibility of architect for reasonable skill and diligence. 
—Delegation of authority—Securing and checking statements 
of quantity and unit prices.—Negligence of the architect.— 
Directions by owner direct to contractor—The architect as 
arbitrator. 


The average architect would probably be scanda- 
lized if he were told that in many ways his profession 
is similar to the legal profession. His natural off- 
hand impression is that the two professions are so 
wide apart as to have no substantial similarity to one 
another. As a matter of fact, the architect, in 
placing himself before the public as a practicing 
member of his profession, assumes exactly the same 
responsibility for reasonable skill and care in the 
practice of his profession, as that which rests upon 
a lawyer or, for that matter, upon a physician. 

Like the lawyer, the architect is acting in a posi- 
tion of trust and confidence; like the lawyer, he is 
the authorized agent and representative of his client, 
within the scope of his employment; like the lawyer, 
he is assumed to possess, by reason of his calling, 
special skill and ability in the practice of his pro- 
fession; like the lawyer, he is under definite obliga- 
tions to the public, to practice his profession with 
proper eare and diligence, and in all work relating to 
the construction of buildings used generally by the 
public to conduct himself with the reasonable skill 
which he is assumed to possess. It is not necessary 
that he be possessed of extraordinary skill, but he 
must at least be possessed of sufficient ability and 
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training, so that he will be generally considered by 
other architects as possessing a reasonable degree of 
professional knowledge and skill. He must, also, as 
a lawyer must do, gauge his skill and attention by the 
necessities of the case which he is called upon to 
handle. If he undertakes any work, his undertaking 
it may amount to an implied representation that he is 
capable of carrying it out and of securing the result 
desired. In designing country houses, certain ele- 
ments of skill will be demanded, which will not be 
ealled for in ordinary city residence or commercial 
work. On the other hand, the city practitioner is 
expected to give attention to city ordinances, build- 
ing regulations and the like, to a much greater extent 
than does the architect practicing in the country. In 
defining reasonable skill and attention, as applied to 
the particular work involved, the nature of the ser- 
vices involved and the circumstances under which 
they are performed must be taken into consideration. 

It is natural that the supervision side of the work 
should be the one which, more than any other, creates 
situations as a result of which the architect is sub- 
jected to claims, by the client, that the architectural 
services have been negligently performed. Many 
clients have a totally erroneous idea of the connota- 
tion of the word ‘‘supervision,’’ as applied to the 
duties of the architect. 

It is important that a clear distinction should be 
drawn and consistently maintained between ‘‘super- 
vision’’ and ‘‘superintendence.’’ In the mind of the 
ordinary client these terms would be used inter- 
changeably. It is the duty of the architect, both to 
himself and to his client, to see to it that the latter 
understands the connotation of each of these terms as 
applied to the building operation. 

Supervision means the periodic examination of the 
work as it progresses; the keeping in touch with it 


SUPERVISION 107 


and the checking in a general way from time to time, 
of the work done, both as to quantity and as to 
quality. Superintendence is a much more inclusive 
term. It embraces all of the services of supervision, 
and other services not called for when supervision 
alone is specified. If an architect undertakes to 
superintend a job, he is going further than he is ordi- 
narily called upon or expected to go. Superinten- 
dence carries with it the obligation to check up the 
work in a much stricter sense and in effect to act as 
resident superintendent. This does not mean that 
the architect must himself reside at the job, but it 
does mean that if he does not do so, a ‘‘clerk of the 
works’’ shall superintend the work done, by practi- 
cally daily attendance. Unless the architect is 
willing to assume the added expense which superin- 
tendence entails he must be careful to stipulate that 
the ‘‘clerk of the works”’ is to be paid by the client. 
There is an added advantage in such an arrangement, 
in that, when the client bears the expense of this 
service, the clerk of the works acts as his agent. If 
he exceeds his authority therefore, or is negligent in 
the performance of his duties or makes a wrong or 
unauthorized decision, the architect cannot be held 
responsible for his acts or omissions. 

If architects would make a concerted effort to 
bring home to the layman a realization of the funda- 
mentals of supervision and superintendence and the 
respects in which they differ, they would be accom- 
plishing much more than most of them realize, in the 
way of forestalling misunderstanding and disputes. 

The contract should make this difference clear and 
provide that if the service desired is superintendence, 
rather than supervision, a clerk of the works shall be 
employed by and at the expense of the owner. A few 
moments given to explaining this situation to the 
client will be time profitably spent. 
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A surprising number of clients seem to feel that 
the agreement of the architect to supervise the work 
is tantamount to a covenant on his part to personally 
overlook the placing of every stone and every detail 
of construction. <A litigious client helped to clarify 
this question in New York a great many years ago. 
The front parlor windows in the building which he 
had ordered constructed were so placed that they 
were between two and three inches higher than those 
indicated on the plans, and the same distance higher 
from the floor than the rear parlor windows. 'The 
reason for the difficulty was that the masons had not 
properly followed the plans and specifications. It 
appeared that the architect had been diligent in his 
attendance at the job, and that no fault lay with the 
drawings and specifications. The client claimed, in 
effect, that the mere existence of the difficulty was 
proof of the negligence of the architect and that his 
failure to detect the difficulty constituted a negligent 
supervision by him of the work, to such an extent as 
to render him liable to the client for damages. The 
case was finally carried to the Court of Appeals of 
New York, argued at length and decided in a rather 
detailed opinion in favor of the architect. So much 
expense and controversy may a matter of two inches 
cause. The Court went to the root of the matter, 
when it said that the architect was not under any 
obligation to measure the lumber and make actual 
measurements on the ground, in the erection of the 
building, that the contract with the mason provided 
that the latter should ‘‘lay out’’ his work, and that 
the difficulty was not such that the knowledge and 
skill of a good architect should at once have de- 
tected it. 

In another very similar case it was claimed that 
the architect was negligent, in that certain of the 
flues were not sufficiently large. The client sought to 
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defeat all recovery of compensation by the architect, 
on the ground that, if the architect had furnished 
proper plans and superintendence, the flues would 
not have been defective, and that the contract was 
what is known as an ‘‘entire’’ contract, that is a con- 
tract such that a breach of any part of it must be 
considered as a breach of the whole. The Court, as 
was proper, allowed the client compensation for the 
faulty flues, but it refused to countenance his attempt 
to escape the payment for the balance of the work. 
It quite properly pointed out that an architect is not 
bound to spend all of his time at a building which is 
being erected under his care, and that he is not in 
any sense an insurer of the perfection of the plumb- 
ing or carpentry or mason work, and is not expected 
to watch the turning of every screw and the driving 
of every nail. 

The above reference to the driving of a nail, brings 
to mind a recent case in which I represented an archi- 
tect in a claim against a man rather well-known in 
business and public life. The architect had built a 
really beautiful home for the client, but the latter 
was dissatisfied. About a year after the house had 
been completed and occupied, his bill remaining un- 
paid, the architect pressed the client for payment, 
and the latter submitted a long list of grievances. 
Prominent among these was a harrowing history of 
how the bathroom pipes had leaked with resultant 
damage to ceiling and hangings. The architect very 
decently sent down one of his head associates to look 
into the complaint, and it then developed that the 
whole trouble came from a leak in a leaden pipe, due 
to the fact that a nail, in the course of construction, 
had been driven through it. When the case came into 
my hands, the client, in a number of successive inter- 
views, was most vehemently and sincerely outraged 
at what he termed the incompetence and the neglect 
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of the architect in allowing such a situation to arise. 
He failed utterly to grasp the fact that no architect, 
under the most stringent rule, could be regarded as 
under an obligation to see that every nail driven 
reached its proper mark and that none was so de- 
flected as to cause damage. He insisted that he had 
employed the architect to supervise the work and 
see that it was done properly, and that in fact it was 
incumbent upon the architect to so supervise the 
work as to guarantee that no occurrence of this sort 
should occur; that each detail, important and unim- 
portant alike, should be carried out literally and 
absolutely, in accord with the specifications and plans 
and without a hairsbreadth deviation therefrom. 
Finally, the client became sufficiently reasonable, so 
that he made payment of the architect’s account. He 
is still convinced, however, I am sure, in his own 
mind, that the architect was grossly negligent in 
failing to see that particular nail driven in the first 
place, and if not, then was certainly negligent in fail- 
ing to check up the nail, after it had been driven, and 
before the floor had been laid. An instance of this 
kind appears, of course, laughable and in many ways 
a triviality. Asa matter of fact, it may mean, as the 
case cited meant, a loss of a considerable amount to 
the architect in time and expense, and a much more 
serious loss, perhaps, in the dissatisfaction of the 
client. 

A somewhat similar incident came to my attention 
about a year ago. The architect, in designing a coun- 
try house, had provided outside blinds equipped with 
a standard form of hinge and lock, in use generally 
throughout the locality in which the house was 
erected. About six months after the house had been 
completed the blinds were torn from their hinges by 
the force of the wind. It was then found that to 
prevent any possibility of a recurrence it would be 
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necessary to substitute a heavier form of hinge and 
eatch. The architect gladly had this done, giving 
considerable time, both himself and through his 
organization, to this and other similar details, in an 
effort to give the utmost service to the client. The 
latter was not to be appeased, however, and, for a 
time, held up the payment of the architect’s bill in 
toto, claiming that the architect should have known, 
in the first place, that the hardware used was not 
sufficiently strong, and that in the second place, if he 
had given proper supervision to the work, he would 
have gauged more accurately the force of the local 
storms and seen to it that hinges sufficiently strong to 
resist them were employed. 

Another thought, all too generally held by clients, 
is that supervision by the architect means super- 
vision by him personally at all times. 

It is and has long been a firmly established rule, 
and the law of England and of this country, that an 
authority founded on the personal equation and de- 
pendent for its exercise upon the discretion and 
judgment of the one to whom it is granted cannot 
be delegated by the latter to another. 

This rule is based upon good sense and good law. 
If you employ a certain lawyer to draw your will, 
because you believe that he is especially skilled in 
that branch of law, you would not expect him to 
delegate all responsibility in the matter to another. 
In the case of the employment of a physician, the 
personal element is even more accentuated, and so in 
all cases of professional employment the employer 
depends—to a greater or less extent, but somewhat, 
always—on the personal judgment, character and 
ability of the professional man whom he employs. 

It is equally manifest, however, that there are 
many details of a professional man’s duties which 
can be delegated to his assistants without in any 
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way endangering his client’s interests. The full 
scale drawings, for instance, carrying into effect the 
scheme evolved by the architect, can be turned out by 
proper draftsmen, without the client’s interests suf- 
fering because it was not the hand of the architect 
that actually guided the pencil. Even in the case of 
the will, if the lawyer asks a competent clerk to pre- 
pare a draft and then personally passes on it and 
makes corrections, when necessary, the client’s in- 
terests are fully protected. The completed work 
represents the judgment of the lawyer and not 
simply that of his clerk. 

And so, there have grown up in the law certain 
well-recognized exceptions to the ordinary rule. 
Generally speaking, where an act is purely minis- 
terial, as distinguished from discretionary, it may be 
delegated to another. The copying of drawings and 
the transcribing of testimony are obvious instances 
of such ministerial acts. Another exception to the 
rule is in the case of an established custom or trade 
usage. 

There is such a custom and usage in the architec- 
tural profession. The early decisions in England 
failed to recognize the common sense of the matter, 
as distinguished from the strict letter of the law, and 
held that an architect or engineer must himself per- 
sonally make measurements and computations and 
attend to all the similar duties entering into the 
preparation of plans and specifications and the 
supervision of the work. Gradually the rule was 
broadened, however, and the necessity and justice 
of a more liberal construction realized. Today as 
the law has developed and the custom of the profes- 
sion has become established, the ayehitect may turn 
over to others practically any of the details of his 
work, the preparation of sketches, plans, and speci- 
fications and the supervision of the work, always 
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provided, however,—and this is of fundamental im- 
portance,—that he retain the general oversight and 
control of what is done, and remain the directing and 
over-seeing mind and force. 

While the practicalities of the situation have beer 
recognized in this way, there are many cases where 
the architect cannot safely delegate his powers to 
another. He cannot take advantage of the liberality 
of the rule in its application to his profession to 
slough all real responsibility. The client in the 
ordinary case depends upon his artistic ability and 
expert knowledge. He must be diligent to see that, 
in delegating work to others, he yet retains such over- 
sight and control that the design made and work 
done properly represent his own conception and 
judgment. He may select competent designers but. 
the designs should take form under his guidance. 
He may employ competent supervising assistants 
but, if the work is not properly supervised, he must 
respond in damages to the owner for all defective 
work resulting from the improper discharge of their 
duties by his subordinates. 

Nevertheless, it is evident that no architect with 
a large practice and busy office can himself person- 
ally supervise every job during all of its stages. 
Unless the client specifies specifically that the archi- 
tect himself is to attend to the supervision work, 
therefore, supervision by the architect, through sub- 
ordinates or associates in his office, of those details 
which he cannot personally supervise, will be suffi- 
cient and be legally considered as supervision by the 
architect himself. 

As a practical matter this very often displeases the 
client, however, and I imagine that every architect 
has encountered that irritating case of the client who 
thinks that the architect has nothing to attend to, 
other than the particular job in which the client is 
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interested. This is a situation in which, as a fellow 
professional man, I can truly sympathize with the 
architect. At the same time, it is one which cannot 
be disregarded, but must be so handled that the 
client may be satisfied and his interests properly 
taken care of. 

About six months ago, a particularly aggravating 
case came to my attention. A client of mine in New 
York was architect of a very large private home in 
the South. The client, a man of considerable wealth 
and standing, was, nevertheless, arbitrary and un-— 
reasonable to an unusual degree. The architect had, 
I suppose, in this particular case given fifty per cent 
more personal time and attention to the sketches, de- 
sign, specifications, drawings and supervision, than 
he would be called upon to give in any ordinary case. 
He made trips to the South and personally looked 
over the building on a number of occasions, and he 
had had exceedingly competent men from his organ- 
ization assigned to the job and giving splendid super- 
visory service in connection with it. Unfortunately, 
the client and the architect, through some misunder- 
standing or other reason, failed to meet, on one or 
two of the occasions when the architect inspected the 
work. The client became unreasonably annoyed, or 
claimed to be so, and refused to make payment of the 
architect’s fee, claiming that he was entitled to the 
personal supervision of the architect, that the latter 
had merely sent a few ‘‘clerks’’ to look over the job, 
and that he would not make payment of the amount 
due. The result was that we were forced to bring 
suit in order to collect the substantial fee to which the 
architect was entitled. 

It is a great injustice that an architect should be 
forced to go into court in a matter of this kind. Here 
again, ‘‘definiteness’’ seems to be the obvious remedy. 
If the client and architect have a definite understand- 
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ing in the form of a contract and if it be understood 
that ‘‘supervision’’ is not necessarily to be construed 
to mean supervision by the architect personally, but 
merely supervision by his office, through a competent 
representative, then the client will realize that he 
cannot sustain any such claim as that made in the 
ease to which I have referred, and will make pay- 
ment of his just indebtedness for the service ren- 
dered. In general, the question of whether the archi- 
tect has been negligent—whether he has shown rea- 
sonable skill and diligence in the performance of 
his duties—is a question of fact, rather than a ques- 
tion of law. As such, in case of legal proceedings, it 
will in the last analysis be determined by the jury, 
upon all of the facts presented. 

I have already referred to the importance to the 
architect of his acts as the agent of the client. The 
architect is probably more concerned with the matter 
of supervision than with any other phase of this 
agency relationship. As a supervising architect he 
will be called upon repeatedly to act for the owner 
and as his representative in matters involving large 
sums of money, to construe the extent and scope of 
the agency which has been granted to him, and to 
pass upon questions of vital interest to the owner 
and to himself. 

Every architect, in the course of his practice, is 
confronted frequently with a situation where he be- 
lieves a change in the specifications or plans is advis- 
able. No matter how clear he may be in his mind 
that it is in the interests of the client that the change 
be made, let him beware of assuming that his 
authority, as supervising architect, carries with it 
any right to alter or change the conditions of the 
building contract. The architect in one case, for 
instance, in authorizing certain extras told the con- 
tractor to ‘‘go ahead and do the work”’ as the archi- 
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tect directed and that the contractor would ‘‘be paid 
for it,’’? If the owner does not back up the architect, 
in such a case, no amount of statements of this char- 
acter, no matter how definite they may be, will enable 
the contractor to collect from the owner for the 
extra work, if the contract provides, as is usual, 
that any additions to or deviations from the plans or 
specifications shall be approved in writing by the 
owner. The result may well be the possibility of suit 
by the contractor against the architect and general 
misunderstanding and difficulty. 

Many years ago, a building was being erected in 
the state of New York, under specifications which 
provided that a certain cement should be used, mixed 
with equal parts of good sharp and dry sand. There © 
was also the provision similar to the provision so 
commonly inserted at the present time, that all dis- 
putes regarding the true construction of the speci- 
fications should be decided by the architect, and that 
the latter’s decision should be final and conclusive. 
The contractor, in the course of the work, made a 
change in the cement mixture specified in the agree- 
ment. He acted, apparently, in good faith, and sub- 
mitted proof that he had been told by the superin- 
tendent of the job to mix the cement as he had mixed 
it, and that the architect had directed him in writing 
to follow the instructions of the superintendent in 
every particular. The Court of Appeals held that, 
under the terms of the contract, no change in the 
mixture could be authorized, without the consent of 
the owner. To have allowed this to be done would 
have, in effect, allowed the architect to make a new 
contract for the owner. It is well settled that the 
employment of an architect, to supervise or to super- 
intend the erection of a building and to see that the 
contractor properly performs his contract, does not 


SUPERVISION a7. 


vest in the architect any authority to make any new 
contract, in the stead of the old. 

In considering the subject of supervision we must 
not lose sight of the extreme importance of another 
phase of the architect’s duties as the representative 
of the owner in the building operation. I refer to 
the issuance of certificates and the proper checking 
of requisitions and of statements of materials used 
and work done. Manifestly, there is no phase of the 
whole building operation which more directly and 
vitally affects the pocket-book of the owner, and yet 
it is, 1 am afraid, often true that, in many instances, 
the architect gives inadequate thought and attention 
to this part of his work. Some architects are in- 
clined to treat it as a purely routine matter, and to 
accept the statements submitted by the contractor, 
prepare their certificates on the basis thereof, and 
issue them without adequate auditing or appreciation 
of the importance of the step taken. There has 
recently been a very refreshing change in this re- 
spect, and a much more general appreciation of the 
importance of a more business-like administration 
of this part of the architect’s duties. 

This has recently been impressed upon me anew, by 
a case in which I have represented the architect. In 
this case, if it had not been for the vigilance of the 
latter, the business-like organization of his office and 
his insistence upon having all details as to materials 
and work checked and in proper form, before author- 
izing payments to the contractor, the owner would 
have suffered a loss of a very large amount. The 
architect had endeavored to guard against all con- 
tingencies and yet much of the trouble to which he 
was put, to defeat the unjust claims of the contractor, 
could have been avoided if the construction contract 
had been in a slightly different form. The contract 
set forth estimates of the various component parts of 
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the work and provided for payments to the contractor 
of specified sums for each component part, such as 
excavation, masonry, and the like. This left it open 
to the contractor to lump his largest charges in the 
items for which the early payments were to be made. — 
In fact, we found that he apparently had done this 
very thing, and that he had added practically all of 
his prospective profit on the job to the earlier items. 
The result was that, if these items had been paid in 
full, the contractor would have received in the early 
payments the major part of the profit which he ex- 
pected and would have had little interest in the bal- 
ance of the job. The architect, fortunately, realized 
the troublesome possibilities in the situation and 
took care to analyze the estimates submitted. He in- 
sisted on the submission by the contractor of state- 
ments of quantities and prices covering each com- 
ponent part of the construction, as the work pro- 
gressed. He checked these quantities and verified 
the market prices in connection with the items on 
which the quantities were submitted. He soon found 
that the contractor was about to secure most of his 
profit and overhead on the first few items for which 
he had submitted statements. He immediately took 
up the matter, with such good effect that he was 
able to hold out a sufficient sum to safeguard the 
owner and to compel the contractor to complete the 
work eventually, without loss to the client. It is 
evident that if the contractor sees that he can secure 
all of his profits and overhead on the earlier items, 
due to the fact that these are in excess of the true 
valuation of the work actually done, his interest in 
the remaining items involved in the work is small. 
In fact, in the case to which I have just referred, the 
contractor, before the job was completed, went into 
bankruptey. If the architect had not acted as 
promptly and as vigorously as he did, the owner 
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would have been left with a half-finished work on his 
hands, substantially all of the contractor’s profits 
would have been paid to him, and the owner would 
have been faced with the necessity of completing the 
work, with less money in hand for this purpose than 
would suffice to pay the sub-contractors and material- 
men and finish the details left uncompleted by the 
main contractor. 

When, following the selection of the architect and 
contractor, the latter is asked by the architect to 
submit an estimate of the cost of construction of the 
component parts of the building, such as excavation, 
masonry, timber work, trim and the like, the con- 
tractor, in submitting this estimate, will almost in- 
variably be found to submit it in lump sum items, 
without giving quantities and prices. If one stops to. 
think, and analyzes the legal and practical effect of 
handling the matter in this way and of accepting 
estimates so submitted, without additional safeguards 
on details, the danger of such a proceeding will be 
obvious. 

To eliminate this element of uncertainty and risk, 
the architect will do well to insist, in any work of 
importance, on the submission of quantities and 
prices, as to each item and component part. He 
should then take the quantities and investigate and 
verify the current market prices on those items, as 
to which the various quantity estimates are sub- 
mitted. He should make sure that the contractor, 
under the agreement, is called upon to submit each 
month, with his application for payment, a similar 
list of quantities and prices. The matter of extras 
must, of course, be considered and the agreement 
should provide for additional quantities, made neces- 
sary by extra work, on the basis of the quantities and 
prices originally approved and accepted. Payments 
can then be made on the basis of the agreed quanti- 
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ties and prices, as installed in the building and as 
approved by the architect. As a phase of operation, 
a more detailed explanation of the approval would 
come from the general superintendent and, if a clerk 
of the works were employed, his report and approval 
would be secured in the first instance. By following 
this plan, the contractor will be paid for the true 
value of the work done, the reasonableness and accur- 
acy of the quantities and prices will be duly checked 
and known, and the danger of the contractor prema- 
turely securing all of his profit and overhead will be 
eliminated. 

There is another reason, and one more directly 
affecting the personal interests of the architect, why 
he should exercise adequate care in checking the 
estimates and requisitions of the builder and the 
work done, before issuing certificates. The saving 
to the client, and the protection afforded the interests 
of the client, by careful attention to this side of the 
architect’s supervisory duties is obvious. This is, 
naturally, important and part and parcel of the obli- 
gation which an architect owes to his client. Every 
conscientious architect will appreciate this fact and 
realize that, as the trusted agent of the owner, it is 
incumbent upon him to overlook no reasonable means 
of protecting the latter, in supervising the work done 
and in checking the payments which the owner makes 
to the builder, in reliance upon the certificates of the 
architect. Aside from this, however, the architect 
may, if he fails to give proper care to this matter of 
certificates, incur a direct personal responsibility. If 
the architect gives certificates to the builder, exceed- 
ing the sums which should be certified under the con- 
tract, it is quite possible that he will be called upon to 
make good to the owner the loss occasioned the latter 
by such neglect on the part of his representative. 

In pointing out the necessity of a careful survey 
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and checking of materials and of all of the compo- 
nent parts of the building operation, I have referred 
to the case where the contractor endeavored to secure 
all of his profit by including the major part of profit 
and overhead in the earlier items included in his esti- 
mates. It is in just such a case that the architect 
might easily incur personal liability and a substantial 
loss. If, by lack of reasonable precaution or thought, 
he certifies amounts larger than those which he should 
certify, and the builder then becomes insolvent or 
goes into bankruptcy, the owner may be entitled to 
recover from the architect the amount of the loss 
which he has suffered by reason of the over-certi- 
fication. 

There would seem to be no reason why the same 
rule should not apply where the neglect of the archi- 
tect consists, not so much in over-certification, as in 
a failure to perceive the fact that the estimates orig- 
inally accepted are improper and unfair to the 
owner, in that the items of cost are not distributed 
properly with respect to the various component parts 
of the building, but are so arranged as to give to 
the contractor the major part of his profit on the 
earlier items of construction. It is possible that the 
architect might defeat recovery by the owner in such 
a ease, by the plea that the architect was acting in 
the quasi-judicial capacity of arbitrator, and that he 
was, therefore, entitled to the certain immunity from 
damages, based on errors of judgment or even neg- 
lect, which attaches to him as such and which is re- 
ferred to hereafter. 

The architect is familiar also with the usual con- 
tract provision, whereby the payments to the con- 
tractor are made dependent upon the issuance of cer- 
tificates by the architect. Construed literally, the 
provisions on this point, as often drawn, might be 
construed to mean that the contractor could never 
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recover, without showing the issuance of the certifi- 
cate due him. It is quite possible that, if the contract 
clause is so drastically worded as to provide that 
the determination of the architect, as to the issu- 
ance or non-issuance of certificates, may not be ques- 
tioned or impeached in any way, either on the ground 
of fraud or collusion or bad faith or otherwise, the 
courts would hold the issuance of the certificate to 
be an absolute condition precedent to any recovery 
by the contractor. Such a provision has, in fact, 
been employed and countenanced by the courts. It 
is obvious that an agreement of this sort is, in the 
ordinary case, inequitable and unfair and that it 
should not be employed, except in exceptional cir- 
cumstances. Such is a case where there is good 
reason to suspect the intentions and character of the 
contractor, or where, for some other special reason, 
it is necessary to vest the architect with absolute dis- 
eretionary powers. 

In order to do justice to both parties and to apply 
common sense, in construing the terms of the con- 
tract, the courts have generally determined that the 
failure to produce the architect’s certificate will not, 
in certain cases, be fatal to a recovery by the contrac- 
tor, even if the contract provide in general terms 
that no recovery can be had by the latter, until the 
certificate be produced. The courts will, accordingly, 
excuse the failure to produce tke certificate, and re- 
lieve the contractor of the necessity of so doing, 
where they find the existence of fraud, or collusion, 
or bad faith, or negligence so gross as to amount to 
bad faith. They will protect the contractor, simi- 
larly, where circumstances, or an accident beyond 
his control, or the passing of time (not including 
delay for which he is responsible), have made the 
performance of the contract impossible. They will 
intervene, also, where the owner prevents the con- 
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tractor from securing the certificate, or where it 
appears that the architect has any concealed interest 
in the contract, or where the failure to secure the 
certificate is due to the refusal of the architect to act 
and to perform the duties which, under the contract, 
he is called upon to perform. 

A reading of the above may, perhaps, give an im- 
pression that the rule requiring the production of a 
certificate is more honored in its breach than in its 
observance. This is not the case. An analysis of the 
instances where the court will intervene, to prevent 
an injustice being done to the contractor, will show 
that they are exceptional cases, where the contractor 
is not in any way at fault, but where his failure to 
produce the certificate is the fault of the owner, or of 
the architect who represents him. In an ordinary 
ease, where the usual good faith is observed on all 
sides, where there is no collusion between owner and 
architect, and where the latter is acting to the best 
of his ability and in good faith in arriving at his de- 
termination, the failure of the contractor to pro- 
duce the certificate called for by the contract will, in 
all likelihood, be fatal to his recovery, where the con- 
tract makes the production of the certificate a 
condition precedent to payment. 

I recently represented a client in a case of this 
kind. The architect, in his discretion and in ac- 
cordance with what he believed to be just to both 
parties, had refused to issue a certificate for the 
work done. The sub-contractor decided that he 
would secure this payment, whether the certificate 
were issued or not, and accordingly brought suit 
against the general contractor and demanded a jury 
trial. It was well nigh impossible, in the court where 
the suit was brought, to secure a jury which would 
not naturally favor the sub-contractor in a contro- 
- yversy of this kind. Despite everything which one 
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could do in selecting the jurors, and despite all the 
challenges allowed under the law, the jury as finally 
constituted contained a number of men themselves 
engaged in trades akin to the business carried on 
by the sub-contractor, and naturally predisposed to 
view the controversy in a light favorable to him. The 
sub-contractor’s case was presented to the jury and it 
was quite evident that, no matter how many or how 
impressive witnesses the defendant might introduce, 
to negative the allegations of the sub-contractor that 
his work had been properly done and completed, the 
jury would render a substantial verdict for the lat- 
ter. My client’s one chance was to prevent the case 
going to the jury, and the one ground on which it was 
possible for him to do this was the fact that the 
architect had not issued the certificate called for by 
the contract. At the close of plaintiff’s case, I pre- 
sented this objection, accordingly, and moved for a 
dismissal. The result was that the case never went 
to the jury, and that the parties finally agreed upon 
an adjustment which was fair and satisfactory to 
each of them. 

It seems self-evident that, if the architect be in- 
trusted with the duty of supervising the construction 
of the building, all orders to the contractor, involving 
additions to or modifications of the contract, should 
be submitted through the architect. I have already 
touched upon the danger of the architect authorizing 
any extras or changes without the definite and clear 
approval of the owner. It is very nearly as im- 
portant that, where the owner desires changes made, 
he should communicate his wish to the architect and 
not direct to the builder. Where the latter course is 
followed, confusion must invariably result. 

I have had before me recently a case in which a 
very unpleasant situation was created, and a great 
deal of misunderstanding caused, by the owner giy- 
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ing orders to the contractor direct. He did not do 
this because of any conscious desire to slight the 
architect, but because he did not realize, probably, 
the effect of handling the job in this way. Impatient 
to secure quick results, changing every few days his 
decision as to details of construction and the like, 
and meeting the builder at the job, in the absence 
of the architect, he would issue instructions to the 
former for changes in carpentry work, plumbing, 
and decorating, without troubling to communicate 
them through the architect, or even to advise the 
architect promptly of the instructions so given. The 
inevitable result followed. The owner, by changing 
some item which he regarded as of minor importance 
in that the change involved small expense, and not 
having the practical experience of the architect, 
would thereby make necessary other changes, the ag- 
gregate expense of which would be considerable. In 
directing that an electric outlet be changed from one 
side of the room to the other, he would not consider 
that, in order to do this, the floor or ceiling work 
might have to be changed or that, in cutting out an 
alcove or doorway, steel or timber construction would 
be required to carry the weight which the bearing 
partition had formerly supported. 

The contractor was somewhat at fault since he 
did not, apparently, make as clear to the owner as 
he should have, the effect and cause of the various 
changes. Be that as it may, the result was that, after 
the owner had proceeded thus for a number of 
months, he received a bill from the contractor which 
showed a tremendous increase over the original esti- 
mated cost. He at once refused to make payment of 
the bill, and descended upon the helpless architect 
with an evident intention and desire to hold him re- 
sponsible for the adjustment of the situation. 

The architect had seen the danger of the situation 
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some time before, when he had learned of the course 
which the owner was following, and had unsuccess- 
fully tried to point out to the latter the foolishness 
of his action and the consequences which must follow. 
He had pointed out also, that it was not fair to him 
that the work should be handled as it was being 
handled, that changes might be made which would 
result in architectural work which he would not care 
to have known as the work of his office, and that his 
responsibility as supervising architect should not ex- 
tend to work which he did not authorize, or to changes 
made and work done without his knowledge or ap- 
proval. The particular case which I have in mind 
was aggravated by the fact that the architect had 
agreed with the owner on a definite charge for his 
services. When he agreed to this he of course ex- 
pected that the work would proceed as originally 
planned, and did not count upon the repeated modifi- 
cations, additions, and extras, decided upon by the 
owner. The owner, to cap the climax, took the posi- 
tion that, while he would not pay the architect a cent 
more than the amount originally agreed upon, or 
allow him any commission on the added cost of the 
work made necessary by the orders given by the 
owner to the contractor, yet he would hold him re- 
sponsible as supervising architect for the proper con- 
struction of the entire job, including both the work 
originally laid out by the architect and the items au- 
thorized by the owner during the progress of the 
construction. 

As a legal proposition, the owner could probably 
not have sustained any such inconsistent claim 
as this position would involve. Asa practical matter, 
however, the architect was faced with the alternative 
of retiring from the job, to avoid possible responsi- 
bility for work which he did not approve, or of con- 
tinuing with the work, making the best of a bad 
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situation and endeavoring to make the owner see 
reason. It was also clear that, if he did not con- 
tinue, the contractor would probably not receive pay- 
ment for the work done. While this might be just 
retribution for the failure of the latter to insist 
that orders should be given to him through the archi- 
tect, or to report to the architect the orders given 
to him direct, yet the architect did not feel that he 
could withdraw from the situation, without an effort 
to secure an adjustment which should be reasonably 
fair to the contractor. He accordingly chose to con- 
tinue on the job and finally succeeded in arranging 
a proper settlement between the owner and the con- 
tractor. The owner refused, however, to pay him 
any commission beyond the amount originally speci- 
fied. The result was that the amount which he re- 
ceived was about one-third of the value of the services 
which he rendered. 7 

If it had been more clearly and definitely agreed 
that the owner should not follow the course which 
he did or if the architect, when the tendency of the 
owner to handle things direct had first become mani- 
fest, had insisted either that the practice be discon- 
tinued, or that he be allowed to withdraw, the 
difficulty would have been avoided, the architect 
would have saved many hours of time for which he 
never received remuneration, and much of the un- 
pleasantness which developed between him and the 
client would never have arisen. 

I have already pointed out the fact that the rela- 
tionship between the architect and the owner is very 
similar to the relationship between the lawyer and his 
client. This similarity between the two professions 
may be properly carried a step farther and the or- 
dinary architect will no doubt be especially aston- 
ished to know to what an extent, in his capacity as 
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supervising architect, he is constantly acting in a 
judicial or quasi-judicial capacity. 

Every architect is, of course, familiar with those 
clauses of the construction contract now so generally 
used, which designate the architect as arbitrator to 
determine matters in dispute, and to pass upon ques- 
tions involving the construction of the plans and 
specifications and the work done thereunder. The 
architect, when acting under such a clause of the con- 
struction contract, acts in a quasi-judicial capacity. 
This is true, even if the contract be so worded that 
he is not appointed arbitrator in the fullest sense of 
that term, or in the sense that he is to determine an 
amount in dispute between the parties and render 
an exact decision thereon. If he is called upon, under 
the contract, to act generally in the capacity of an 
arbitrator or if, under the operation of the contract, 
it comes about that the parties to it are placed in a 
position where their rights are to be determined by 
the decision of the architect, he is acting as arbitrator 
sufficiently to bring him within the classification of a 
quasi-judicial officer. In his capacity as such it is 
manifest that the rights of the contractor are de- 
pendent upon his determination, fully as much as are 
the rights of the client. While the architect is em- 
ployed, in the first instance, by the client, when he is 
placed in this judicial position he should and must 
carefully observe the rights of the contractor, as well 
as the rights of the client, and hold the scales as evenly 
as may be between them. The contractor, in becom- 
ing a party to the building contract, with its provision 
that the decision of the architect in matters of dis- 
pute and the like is to control, has deliberately placed 
his interests as to any such questions in the hands of 
the architect. This necessarily implies his trust in 
the fairness and good faith of the decision which the 
architect may be called upon to render. 
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The Courts will be diligent to protect the con- 
tractor in the trust and confidence which he thus 
places in the architect, just as they are diligent to 
protect the owner in his reliance upon the ability and 
fairness of the architect. The latter, while acting in 
this quasi-judicial capacity, is accorded, to a certain 
extent at least, the immunity which is ordinarily en- 
joyed by judges or those acting in a judicial capacity. 
Certain courts have held, accordingly, that an action 
for want of proper skill or care, or an action based 
upon negligence, will not lie against an architect, 
when the neglect or oversight complained of related 
to the acts of the architect in his judicial capacity. 
It has even been argued that, as an arbitrator, he 
would not be lable for misconduct. I should not 
advise any architect to rely upon his position as an 
arbitrator or as a quasi-judicial officer, to afford him 
immunity in the latter case. I mention it merely to 
emphasize the extent to which the courts have gone 
in their logical application to the architect, when act- 
ing judicially, of the same rules which they apply to 
any other judicial officer. 

It is, of course, evident that, in whatever capacity 
he may be acting, the architect must not be guilty 
of any fraud or collusion with either of the parties 
to the building contract. For infringement of this 
rule, for any concealed interest in the building opera- 
tion or any improper collusion with either of the 
parties thereto, inconsistent with the duties which he 
owes to them as architect under the contract, the 
architect will be liable to the injured party. It is un- 
necessary to discuss this phase of the matter at length, 
as it is my purpose to treat of the dangers and diffi- 
culties which await the negligent, thoughtless, or 
unwary architect, rather than to consider the case 
of an architect who is acting deliberately with any 
degree of bad faith. Undoubtedly the safer plan, 
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in any event, will be for the architect to proceed on 
the assumption that no immunity will attach to him, 
and to so conduct his work that he will have no need 
to rely upon any such defense. 


CHAPTER IX. 
COMPETITIONS. 
Dangers of competitive work—Cautions to be observed. 


The tendency to seek architectural advice and serv- 
ice under competitive conditions is on the increase 
in recent years. When the architect enters a competi- 
tion he should do so with an understanding of the 
uncertainties and difficulties with which he may be 
confronted in this class of work. 

In the usual competition there is no contract be- 
tween the parties, in the sense of a written agreement 
signed by each of them—the sense in which in the 
main I have employed the word contract heretofore. 
There is an understanding, but it is based, ordinarily, 
upon the terms of the competition under which the 
sketches and plans are submitted. 

In many instances, the published terms of the com- 
petition are none too carefully drawn, and are both 
ambiguous and dangerous from the point of view of 
the interests of the architect. Before entering any 
competition, the architect will do well to analyze the 
conditions under which it is to be held and to assure 
himself that the provisions, with respect to his com- 
pensation and the services to be required of him, are 
proper and clearly stated. If he is chosen, there 
should be no question of the validity of his appoint- 
ment, or of the availability of funds from which his 
commission may be paid. 

Tf the competition announcement is so phrased 
that the amount of the fee is not clearly fixed, and if 
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this question and other terms of the architect’s em- 
ployment are left open for future decision or adjust- 
ment, following the decision of the judges, the archi- 
tect is running a serious risk. He is placing him- 
self in a position where he may, at considerable 
expense in time and money, participate in the com- 
petition and be selected as the winner, only to find 
that an equitable arrangement is not possible when 
it comes to a final decision on the terms of his 
employment. 

It is important, also, that it be made clear in the 
beginning by whom the successful architect is to be 
employed. The amount of his fee may be set forth 
in such terms that it cannot be questioned and yet 
this will not avail him greatly, unless the terms of 
the competition are such that, if selected, he is placed 
in the position of dealing with a responsible prin- 
cipal. 

Not long ago, a widely advertised competition was 
held and participated in by many architects. Those 
who were successful found, when it came to receiving 
the compensation due them, that they could secure no 
satisfaction of their proper requests for payment. 
Those to whom they looked for payment took the 
position that it had not been contemplated under the 
conditions that they were to be responsible—that they 
were acting merely as advisers or committees—and 
that the architects must look to others for their com- 
pensation. The terms of the competition were 
sufficiently ambiguous so that this issue might be 
raised. In endeavoring to collect the fees due to a 
number of the successful contestants, I found it ex- 
ceedingly difficult to fasten the responsibility upon 
those who had been the real parties in interest in 
conducting the competition. It was only after re- 
peated conferences, and long continued efforts, that 
we were able to force those who had benefited by the 
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work of the architects to adjust the claims of the 
latter on an equitable basis. 

In many instances, the competitions causing the 
greatest amount of confusion and difficulty are those 
of less importance, where the plans are desired for 
publication and distribution in book form, in further- 
ance of the work of some association or of those in- 
terested in promoting construction. 

In other instances, the competitions have to do 
with public work of importance—work undertaken 
by the Federal or state governments or by munic- 
ipalities. In these competitions the work and 
amounts involved are necessarily greater. Where 
the employment is to be by some department of the 
Federal government, or by a state or a municipality, 
the architect should exercise special care. 

The unsatisfactory nature of work for any govern- 
mental body, state or Federal, is proverbial. Gov- 
ernmental contracts are hedged about with a mass of 
red tape and regulations which render them danger- 
ous to the uninitiated and in many cases dangerous, 
also, to one experienced in dealing with them. The 
difficulty is not so much a technical attitude, on the 
part of the official representing the governmental 
body, as the statutory limitations placed upon his 
authority. The execution of contracts in behalf of 
the Federal government and its agencies, especially, 
are subject to provisions of many Federal statutes, 
many of them of venerable age and unknown to the 
ordinary layman. In dealing with the case of munic- 
ipal corporations, the requirements are perhaps less 
technical, but more care must be exercised than in 
dealing with an ordinary business corporation. The 
architect must satisfy himself that his contract has 
been approved by the proper municipal body au- 
thorized to pass and act upon it, and that he is in 
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such a position that he has a good and valid agree- 
ment with the municipality. 

I shall have occasion, in the next chapter, to dis- 
cuss more fully the dangers which characterize 
municipal and Federal contracts and the precautions 
and formalities which must be observed with respect 
to them. 

Assuming that a government or municipal contract 
is correct and properly authorized and executed in 
the first instance, the troubles of the architect are 
nevertheless not at an end. It remains for him to 
secure payment for his services, and there is always 
additional red tape and technical procedure involved 
in securing the approval of the bill and the issuance 
of the voucher in payment of it. He will be con- 
fronted in many cases with irritating and sometimes 
serious difficulties, such as the fact that the fund 
from which the payment must be made has been ex- 
hausted and cannot be drawn upon until a new appro- 
priation is effected. He must also remember, in all 
of his dealings with governmental bodies, that it is 
much more difficult to force a legal recovery from 
them than from individuals or ordinary business cor- 
porations. 

Work for the Federal Government or states or 
municipalities may in many instances be desirable 
and attractive to the architect. Where he undertakes 
it however, he will do well to proceed with much 
more than ordinary caution and to secure competent 
advice, from one who is conversant with dealings 
with the Government and with the requirements of 
governmental work and contracts, before committing 
himself to the work proposed or incurring any ex- 
pense in connection with it. 


CHAPTER X. 


DEALINGS WITH CORPORATIONS AND WITH THE 
GOVERNMENT. 


Dangers of unauthorized acts by corporate officers —Steps 
necessary to insure proper execution of contract and protection 
of architect—Technicalities and dangers of governmental and 
corporate contracts. 


So large a proportion of the business of today is 
carried on by corporations that a word of caution, 
in addition to what has been said in the last chapter, 
is in order with regard to the making of contracts 
with business and municipal corporations or other 
governmental agencies. The modern business cor- 
poration is managed by its directors. The policies 
of the directors are put into effect and carried out by 
the officers but, in the last analysis, it is the directors 
or stockholders who must pass upon matters involv- 
ing corporate obligations, if the corporation is to be 
bound thereby. Where a contract is to be made with 
the corporation, whether the other party to the agree- 
ment be the architect or the owner or the contractor, 
he should, if the contract involves a substantial 
amount, satisfy himself that the officers executing the 
contract in behalf of the corporation are duly au- 
thorized to do so. It is not necessarily a question of 
any bad faith on the part of the officers. It may be, 
that they will execute a contract, believing firmly that 
their powers are broad enough to give them the right 
to do so. Yet, it may develop later that they have 
been erroneous in this belief and that the execution 
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of the contract was beyond the authority vested in 
them. 

In many instances of this kind, the party making 
the contract with the corporation has had the un- 
pleasant experience of suddenly being told by the 
corporation that the agreement made with him was 
not binding upon the company, because it had not 
been properly authorized by the directors in the 
first instance, and that the company refused to recog- 
nize its liability and repudiated any obligations 
under the contract. To prevent such a development, 
if there be any doubt whatever, the corporation 
should be asked to deliver, at the time the contract is 
delivered, a copy of a resolution of its Board of Di- 
rectors or, in special cases where that may be neces- 
sary, its stockholders, authorizing the execution of 
the contract. This copy should be certified by the 
secretary of the corporation, and his certificate 
should state, in substance, that the copy so certified 
is a true copy of a resolution adopted at a duly held 
meeting of the directors or stockholders, that the con- 
tract was executed by the officers of the corporation, 
that they were officers duly acting in behalf of the 
corporation and under its authority at the time the 
contract was executed, and that they executed it pur- 
suant to the authority vested in them by the resolu- 
tion. No elaborate resolution or certificate is neces- 
sary, provided the foregoing is covered in substance. 
It will be readily seen that a resolution and certificate 
in this form will, in large part, obviate the danger of 
a repudiation, or attempted repudiation, of the con- 
tract by the corporation at a later date, and assure the 
other party to the contract that the corporation is 
bound by the agreement entered into in its name. 

In the case of municipal corporations, and in deal- 
ings with state or national governments, the matter 
becomes of considerably more importance, and it 
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may be safely taken as a general rule that, in all such 
cases, special care should be taken to see that all re- 
quired formalities are complied with in the execution 
of the contract. During the war, for instance, the 
army, in purchasing materials, advertised for bids 
on stated materials and quantities. On receipt of 
bids the successful bidder was advised that his bid 
was accepted. Not only this, but he was sent a copy 
of a so-called ‘‘order,’’ stating that the order for 
the materials, in accordance with his bid, was 
placed with him. Anyone not initiated in the intri- 
cacies of government purchases, and the operation of 
the machinery whereby they are made, would nat- 
urally suppose that, when a bid is called for, sub- 
mitted in writing, accepted in writing, and a written 
order for the material placed, the transaction would 
amount to a contract binding upon both parties. The 
fact is that, under the Federal statutes, while the con- 
tractor might be bound, the Government, unless it had 
actually received the materials covered by the order, 
would not in the ordinary case be bound by the order, 
unless, in addition to the foregoing formalities and 
the written order referred to, a contract had been 
entered into between the contractor and the Govern- 
ment in writing ‘‘signed at the end thereof’’ by both 
parties. It is cases like this which emphasize the 
danger of government contracts and dealings, with- 
out adequate inquiry, care and investigation. 

How easily an architect may become involved in 
difficulty, by a failure to take proper precautions in 
dealing with a corporation, was well illustrated by a 
ease which was recently brought to me. The plans 
for the building were originally ordered by a client 
individually. It was stated, however, that a cor- 
poration was to be the owner of the property on 
which the building was to be erected, and that this 
corporation was being formed. Various letters, set- 
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ting forth the agreement between the architect and 
the client, were exchanged. Thereafter the corpora- 
tion was formed and the architect continued his deal- 
ings with the corporation, as the owner. He never 
secured any agreement from the corporation, recog- 
nizing definitely its obligations and the fact that it 
was the party in interest, as distinguished from the 
original client who had first brought in the matter, 
and who was an officer of the corporation. Disagree- 
ments arose and the matter developed into litiga- . 
tion. The situation would have been much simplified 
if, on the formation of the corporation, a new agree- 
ment, whether in letter form or otherwise, had been 
made, recognizing clearly the fact that the corpora- 
tion was now substituted as the party in interest, 
in the place of the individual. Fortunately, in the 
case referred to, the subsequent dealings of the cor- 
poration with the architect were such as to remove, 
to a substantial extent, the doubt which might other- 
wise have existed on this point. The matter might 
easily have developed somewhat differently, however, 
and the failure to secure some proper evidence of the 
corporation’s liability might well have proven the 
cause of serious embarrassment and loss to the 
architect. 

A ease, decided in 1880 by the Supreme Court of 
the United States, involved the erection of a pro- 
posed new courthouse and city hall in the City of 
Chicago. It is interesting, as showing how easily an 
architect may be led to believe that all necessary: 
formalities have been complied with, when this in 
fact is not the case, and when an absolute legal bar 
to his recovery exists. The architect was represented 
by Mr. Melville W. Fuller, who later became Chief 
Justice of the United States, and it may be taken for 
granted, therefore, that the decision was not adverse 
by reason of any lack of proper legal advice or effort. 


DEALINGS WITH CORPORATIONS 139 


The County of Cook and the City of Chicago, situ- 
uated therein, had proposed to erect certain public 
buildings, the portions of the buildings to be used 
by each to be paid for by them respectively. They 
jointly offered a premium for the plans. A large 
number of architects entered the competition and 
submitted designs. Building committees of the City 
Council and the Board of County Commissioners 
duly reported their award of prizes, and the plaintiff 
in the case referred to was awarded the third prize. 
The prize, which was a thousand dollars in cash, 
was paid to him. Later, the County Commissioners 
and the City Council, respectively, adopted a resolu- 
tion which provided, in substance, that the plan sub- 
mitted by this architect and for which the prize had 
been paid, as above, should be and was selected and. 
adopted, as the plan from which the buildings should 
be built, subject to any changes and modifications de- 
termined upon by the City and County authorities, 
and provided that the estimate of the architect pre- 
senting the plan, as to the cost of building construc- 
tion, should be verified. 

The architect testified that he had thereafter veri- 
fied the cost of construction, and produced his plans 
for which the prize had been given, and offered to 
prove their value and the time and expense involved 
in their preparaticn. He further offered to prove 
a custom of architects, to the effect that the superin- 
tendence of the construction of a building belonged 
to the architect whose plans were adopted. He also 
offered to prove a custom to the effect that, where 
prizes for plans were offered, the plans of the suc- 
cessful competitor belonged to him, and that, if they 
were later adopted as the plans from which the build- 
ing was to be erected, they should be paid for, in 
addition to the payment of the prize itself. 

The trial court excluded all of this proposed testi- 
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mony, and directed a verdict for the defense. The 
United States Supreme Court, in its decision on ap- 
peal, confirmed the correctness of this ruling. It 
pointed out that the resolutions of the County Board 
and City Council did not bind these bodies to make 
payment to the architect of the compensation which 
he claimed, but that they merely amounted to a selec- 
tion of a particular plan and possibly, in addition, to 
the announcement of a purpose to erect a building 
in accordance with it. The court held that, if the 
buildings were so erected in accordance with the 
plans, then the claim might be well presented by the 
architect, but that inasmuch as they had not been 
erected, it must refuse to stretch the legal effect of 
the resolution adopted, to the extent of holding that 
it amounted to an agreement to pay for the plans, 
whether the work were proceeded with or not. Read- 
ing the case carefully, in the light of the court’s de- 
cision, it is easy to see that the architect could not 
recover under the conditions which existed. On the 
other hand, it is not difficult to realize how the archi- 
tect, in view of the resolution adopted by the gov- 
erning bodies of the City and County, might easily 
have supposed that he had a valid agreement, that 
his plans had been formally selected, and that the 
proceedings taken had amounted, in effect, to his ap- 
pointment as architect on a basis which would give 
to him a valid claim for the compensation which he 
sought, despite the fact that the work had not been 
proceeded with. 

In a present day case, in which I represented the 
architect, another excellent example is furnished of 
the difficulty in which an architect may become in- 
volved by reason of entering into a government con- 
tract without proper consideration and advice. In 
the case which I have in mind the architect had won 
a competition for a memorial, to be erected under 
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the direction of the Government. The contract, which 
was prepared by the Government and signed by the 
client, without any legal advice, provided a fixed com- 
pensation for the architect and further provided for 
a bond to be furnished by the latter. Realizing that 
this was a usual provision, the client signed the con- 
tract and thought nothing more of the matter, until 
it became apparent that the unrolling of the cus- 
tomary governmental red tape (it was army red tape 
at that), would delay the completion of the memo- 
rial for many years. The memorial is not yet com- 
pleted but, each year regularly, the architect receives 
a bill from the Surety Company which furnished the 
bond, requesting the payment of the annual premium 
due thereon. When he took up the matter with 
the government authorities in charge, they expressed 
to him their regret at the delay, but carefully set 
forth a number of perfectly good reasons why, under 
the law, the Government could not make payment of 
the premiums, or make good the loss suffered by 
the architect in connection with them. The Govern- 
ment’s representatives agreed with me that theoreti- 
cally, on the basis on which the matter was pro- 
ceeding, it might be quite possible that the total 
premiums paid by the architect on the bond might 
exceed the amount received by him for his services, 
if the delay of the Government were to continue. 
They appreciated the difficulty and showed a desire 
to do anything which they could to help the architect, 
but were hampered by the laws and regulations from 
proceeding as a private individual or a privately con- 
trolled corporation could have proceeded. Such a 
situation has in it elements of humor, which it was 
a bit difficult, naturally, for the architect to appre- 
ciate. We finally arrived at a solution which has 
straightened out the trouble, but the case remains a 
very good example of the restrictions which surround 
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municipal corporations or government agencies, and 
which necessarily result in placing contractual and 
business dealings with them in a class by themselves, 
subject to special rules and requiring special care 
and consideration. 


CHAPTER XI. 
THE LIEN OF THE ARCHITECT. 


Importance of lien protection.—Its scope and effectiveness.— 
Approval by owner required.—Caution necessary, especially 
where title to property is not in name of client. 


I venture the assertion that not more than forty 
per cent of the architects practicing today in this 
country realize that the arcihtect has been accorded 
protection under the lien laws and given a mechanic’s 
lien on the building upon which his work is done. 
The extension of the protection of the lien law to 
architects is not, however, an especially recent devel- 
opment. The lien laws in the better jurisdictions 
have, for a considerable time, recognized the right 
of an architect to a lien for the work done. More 
recently, however, and especially within the last few 
years, the laws have been so broadened as to give 
to the architect a degree of protection under the 
mechanics lien statutes, which he did not theretofore 
enjoy. In New York, for instance, prior to the 
Amendment of 1916, an architect was not entitled 
to a lien, unless he actually supervised the work 
done. The 1916 law so enlarged the scope of the word 
‘‘improvement,’’ however, as the latter word is used 
in the mechanics lien law, that the protection of the 
law has been extended sufficiently to enable the archi- 
tect to recover thereunder for the work done in the 
preparation of the plans and specifications, even 
though he may not act as the supervising architect. 
This is in accordance with plain common sense and 
fairness. The plans and specifications certainly enter 
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into the erection of any building, just as surely as do 
the bricks and mortar, the timbers and the plaster 
work. The basis of a mechanic’s lien has always been 
the improvement of the real estate and, certainly, the 
plans and specifications which are responsible for the 
erection of a building, of beauty or utility, contribute 
in large part to the improvement of the property on 
which it is erected. 

A mechanic’s lien is a particularly effective way 
of enforcing one’s rights. The ordinary architect is, 
of course, well acquainted with the operation of liens, 
from his experience with contractors and ma- 
terialmen. He may be pleasantly surprised to learn 
how efficiently the filing of a simple lien may serve 
to protect his own rights and enable him to secure 
payment of a just claim, where the client is not in- 
clined to live up to his obligations. The usual 
architect’s lien applies in the case of the construc- 
tion of an entire building. The lien applies no less, 
however, to the case of alterations, and it may be of 
interest to architects, practicing in larger cities es- 
pecially, to realize that the lien law has been success- 
fuly applied, to give relief to an architect, where the 
services involved consisted of changes in the premises 
of a sub-tenant of a large building. 

This point arose in my practice a number of years 
ago, and I derived a considerable amount of amuse- 
ment from a case which made some new. law in New 
York on this particular point. The case was in many 
ways an interesting one, although the owner of the 
building has never been able to properly appreciate 
its humor. The architect whom I represented had 
a client who was one of the tenants occupying a por- 
tion of the space of one floor of one of the large 
New York City office buildings. The tenant em- 
ployed the architect to plan and supervise various 
changes in the lay-out of the tenant’s offices, the 
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erection of new partitions and the like. The archi- 
tect did the work, prepared the plans, presented them 
to the owner of the building, who approved them, 
and supervised the work called for. After the work 
had been done, the client, who had ordered the plans, 
became insolvent, and it became apparent that the 
only chance which the architect had to recover the 
fee due him lay in the enforcement of a lien against 
the building. We filed a lien for the amount due 
him accordingly. The effect on the owner was quite 
electrical. He was, without qualification, one of the 
maddest men that I have ever seen. To tell the truth, 
I did not blame him in the least, and I never pass 
the building, to this day, that I do not smile at the 
thought of his indignation, when he learned that a 
lien had been filed against the property for altera- 
tions made by a tenant and agreed to by him as a 
favor to the latter. The approval of the plans by 
the owner, coupled with the fact that we were able 
to show that the partitions were not simply tem- 
porary, but were joined to the structure in a manner 
sufficient to bring the improvement within the scope 
of the statute, enabled us to sustain the lien. The 
owner appeared personally in court and fought the 
matter to a finish, but the court awarded judgment 
in favor of my client, and the owner finally settled 
with him for the work done. The pleasant thing 
about the mechanic’s lien, from the point of view of 
the architect, is, of course, the fact that the claim is 
secured, and that, if judgment be recovered, he may 
be reasonably certain that he will be paid, either 
from the proceeds of the sale of the property or by 
the bonding company which may have bonded the 
lien. , 

The successful enforcement of a mechanic’s lien by. 
the architect must depend primarily upon the ap- 
proval by the owner of the work done. Unless the 
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work is approved by the owner, the architect’s claim 
to the lien will fall and the remedy will not be avail- 
able to him. 

Approval by the owner does not mean, necessarily, 
a specific written or verbal approval. The approval 
may be implied. If the owner allows the work to be 
done, knowing that it is being done and, by his 
actions, indicates his acceptance of the situation and 
approval of it, he may be held to have impliedly au- 
thorized it. It is far safer, of course, to secure the 
written approval of the owner and, unless this is 
done, the right of the lien will rest upon an insecure 
foundation. In the case of architectural work, the 
consent of the owner may usually be established, with- 
out much difficulty, where the work is done for him 
direct. His approval of the plans, for instance, or 
the correspondence passing between him and the 
architect with reference to them, and his entering 
into the agreement with the contractor for the con- | 
duct of the work, are all evidential of his knowledge 
that it is being performed and of his consent that 
it be done. Where work is done for one who is not 
the owner of the property in connection with which 
it is performed, a more dangerous situation is pre- 
sented. If work is done for a tenant and the consent 
of the owner of the property, expressed or implied, 
is not secured, the architect will not be able to enforce 
a lien against the property. The fact that he may, 
in such a case, have a perfectly definite and compre- 
hensive contract with the tenant, who is his client, 
directing him to do the work and specifying the 
compensation to be paid to him, will avail him not 
at all, in so far as the enforcement of a lien is con- 
cerned. It will enable him to hold the client liable, 
but it will not place him in a position where he can 
satisfy his claim from the property itself. 

Where work of any magnitude is undertaken, 
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therefore, for one who is not the owner of the prop- 
erty involved, and where the financial responsibility 
of the client is not satisfactorily established, it will be 
an exceedingly wise precaution for the architect to 
secure, if possible, the consent of the owner of the 
property to the work proposed. This consent, as we 
have seen, should, wherever possible, be in writing or 
evidenced by some written memorandum. It is not at 
all necessary, however, that it be placed in any special 
form, or be formal or technical in its language. A 
word to the owner, stating that the architect has been 
asked to perform the work and, inasmuch as the 
client is not the owner, that it is desired that the 
owner consent to this being done, and a reply from 
the owner stating that he does consent, is all that is 
required. It is not necessary to raise the question of | 
lien protection in securing this consent. It is, in many 
cases, quite natural, if not necessary, to ask the owner 
to give his consent to the plans. An endorsement 
on the plans of his approval, without any other letter 
or word from him, may be sufficient to indicate 
clearly his consent to the work and satisfy the tech- 
nical requirements of the lien statute. 

Another phase of this same question is involved 
where the client is not a tenant, but where the prop- 
erty stands in the name of someone else, as, for ex- 
ample, in the name of his wife. This latter is a very 
common situation and, where the title is in the wife, 
the architect will not be able to enforce his lien, if 
his contract is with the husband, unless he can estab- 
lish the consent of the wife to the performance of 
the work. The mere failure of the wife to protest 
against the performance of the work and the fact 
that, seeing certain work done, she remains silent, 
eannot safely be relied upon to establish her legal 
consent. Where the title is in her name, if the archi- 
tect wishes to protect his legal rights, he should either 
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make her a party to the contract covering his services 
or secure from her some letter or memorandum, show- 
ing that she consents to the performance by him of 
the services which he has been asked to perform. I 
have recently had a case of this character, where 
the architect’s contract was with the husband, and 
the title to the land proved, upon investigation, to 
be in the wife. The husband refused to make pay- 
ment of the architect’s account and had no money 
from which the architect could satisfy his claim. The 
only possible hope lay in the filing and sustaining of 
a lien and, in this connection, we were met with 
the difficulty of proving the consent of the wife. The 
case was finally adjusted but, if it had gone to trial 
and our proof with respect to the consent of the wife 
had been considered insufficient, the architect’s right 
to a lien would not have been sustained and the final 
result would have been a total loss to him, so far as 
this particular job was concerned. 

There is in all probability, however, no branch of 
the law more technical than that which has to do with 
the construction and practical application of lien 
statutes. The Lien Law is a purely statutory crea- 
tion. Unlike a large proportion of our law, as it 
stands today, it is not the result of a slow develop- 
ment based on the common law and the decisions of | 
the courts over a period of many hundreds of years. 
On the contrary, it is a remedy created arbitrarily, 
by the statutes of the various jurisdictions in which 
it is applied, to supply the protection which, under 
modern conditions, it has been felt should be accorded 
to him who has, by his labor and services, contributed 
to the improvement of real property. As is well 
known, the doctrine has been further extended to 
cover mechanics in their work on articles of personal 
property, such as automobiles. The phase of the 
Lien Law with which the architect is naturally con- 
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cerned, however, is the basic and important body of 
the law dealing with real estate improvements. 

Due to the strictly statutory character of the law 
the statutes are necessarily technical and unless their 
provisions are strictly followed and observed the 
lienor may, as a result, lose the protection of the 
statute entirely. There are various requirements, for 
instance, which must be met in filing a lien under the 
laws of the different states. These laws vary in 
their scope and wording and the lienor, to be on the 
safe side, should in every case take proper advice 
before filing his lien. The preparation and filing of 
the lien is not a matter of difficulty to a lawyer fa- 
miliar with lien law and procedure but it is extremely 
dangerous for any lienor to attempt to act as his own 
attorney and to prepare and file his own notice of lien. 
The expense incident to having the lien properly pre- 
pared and filed is small, and is negligible, when com- 
pared to the risk of loss incident to an attempt by the 
lienor to proceed alone and without proper advice. 


CHAPTER XII. 
THE REGISTRATION OF ARCHITECTS 


The development and merits of registration legislation —The 
practice of architecture by corporations.—Effect of registration 
laws on corporations.—The question of doing business. 


The enactment of statutes covering the registra- 
tion of architects is a comparatively recent develop- 
ment. It is a development which should be, and has 
been, welcomed by the architectural profession. 
Since the first registration law was passed, the vari- 
ous states have rapidly fallen in line with the 
registration idea and passed statutes which, while 
they differ in many ways, are nevertheless based on 
the same general idea. Just as physicians are 
licensed to practice, and lawyers are admitted to 
the Bar, so now the better practice is to have an 
architect admitted before he is allowed to undertake 
the practice of his profession. Public opinion, as 
well as the opinion of thoughtful architects, has 
strongly endorsed the registration plan. The protec- 
tion which it gives to the public is obvious, and the 
advantages which accrue from it to thoroughly high- 
class architects, in preventing unprofessional com- 
petition and a general cheapening of the professional 
standards, are equally obvious. It is probable that 
as time passes the registration statutes will attain a 
greater degree of uniformity and that a workable 
reciprocity, between the various states, will be so de- 
veloped as to make the registration laws flexible and 
not unduly burdensome. 

As matters stand today, the architect, practicing 
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in a state other than that where he usually practices, 
should look up the laws in force in the second state 
and ascertain their requirements with respect to 
registration. The states differ in the stringency of 
their registration laws. It is only by having the 
laws examined that the architect can tell whether 
they are applicable to him, and whether it is neces- 
sary for him to register, for a given piece of work 
and, if so, how the registration is to be made. A 
New York firm, for instance, being employed to do 
work in another state, must ascertain what the 
laws of that state are before it can know whether 
the work in hand can be done without the formality 
of registration, in the other state, as well as in New 
York. Often, where such a registration is demanded, 
the issue may be met by having the plans filed in the 
name of someone who is a registered architect in the 
neighboring state. 

If an architect in New York is employed to pre- 
pare the plans only, and is not called upon to visit 
the state where the work is being done to supervise 
it, and the actual work on the plans is all carried out 
in New York, he will not, as a rule, be said to be 
practicing in the other state. If, however, he is called 
upon to go into the other state and there supervise 
the work, this condition may be changed and he may 
come within the secpe of the registration laws of that 
state. It is all a question of degree, to be determined 
by the facts in each case and by the laws applicable 
thereto. 

The modern tendency to conduct business by cor- 
porations has appeared in the professions as well as 
in business itself. In the legal profession, we have 
title companies and companies to aid in the formation 
of corporations, in the medical profession we find 
various corporations carrying on certain phases of 
the work formerly done by general practitioners and, 
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in the architectural profession, corporations organ- 
ized to practice architecture and engaged in the 
active practice of that profession. Where a corpora- 
tion is engaged in the practice of architecture, it 
will be found that the usual course, so far as the 
registration laws are concerned, will be for it to file 
its plans in the name of one of its officers, who is a 
registered architect, or of some other registered 
architect, and in this way, comply with the state 
requirements. 

If the law of a certain state is so framed as to make 
the requirements for registration apply only if the 
corporation is doing business in the state, another 
question of law is presented. 

‘‘Doing business,’’ within the meaning of the law, 
is a different thing from doing business as the ordi- 
nary layman would understand that term. The 
statute of a state may be explicit and state that any 
corporation, conducting business in the state, must 
meet certain technical requirements, which are speci- 
fied and, in default of its doing so, will be subject to 
certain penalties or forfeiture of rights. The courts, 
in construing such a statute, have very generally held 
that merely having an office in a state or conducting 
certain operations within the state is not necessarily 
doing business in the state. Where, for example, a 
New York corporation conducting the practice of 
architecture makes the contract for its services in 
New York State, and has its office in New York State, 
and prepares its plans in New York state, it will not 
under the laws of many states, be considered as doing 
business in them, because in carrying out the work 
it is called upon to supervise the construction in the 
other states, and to send its representatives into the 
other states for this purpose. Each case depends 
upon the facts, and upon the laws of the states 
involved. 


CHAPTER XITI. 
THE ARCHITECT AS AGENT. 


Dangers which characterize the agency of the architect.—Spe- 
cific and implied agencies.—Clear agency authority essential.— 
Cautions. 


We have had occasion in the preceding chapters 
to refer to some of the phases of the architect’s 
agency. The question is important enough, however, 
to merit a separate, if brief, discussion. The agency 
of the architect for the owner is a phase of his work 
which carries with it many potential dangers. It 
is well that the architect should understand the more 
important of the agency rules involved in his prac- 
tice and the difficulties with which he may be met, 
if he undertakes to disregard them. 

An agency may be specific or implied. The only 
agency which the architect can safely proceed under 
is a specific agency. He should not at any time, in 
the absence of a specific statement from the owner, 
assume that he has powers to represent the owner 
as an agent, other than those which have been specifi- 
cally delegated to him. It is quite natural that an 
architect may assume that certain of the powers 
given to him, as for instance the power to super- 
vise, carry with them, by implication, other agency 
powers beyond those which legally he is entitled to 
exercise. No architect should indulge in any as- 
sumptions, in a matter of this kind. Authority to 
supervise the erection of a building does not give to 
the architect authority to make any new contracts 
in connection with the work and binding upon the 
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owner. It does not give to him the right to employ 
any new contractor to do work already undertaken 
by the original contractor, or to substitute any sub- 
contractor for the general contractor, or, if a form 
for orders and certificates is provided in the original 
contract, to in any way vary this form. If the archi- 
tect proposes to assume any of these additional 
powers he can only be protected in so doing by 
securing the specific and written consent and ap- 
proval of the owner to this effect. 

In the exercise of any authority which has been 
granted, the agent who would be on the safe side 
must be diligent to act strictly within the terms of 
the authority given and not in any way to pass be- 
yond the limits set by them. The architect as agent 
must follow this rule and be careful not to authorize 
extras, or changes, or allow any departure from the 
terms of the contract, without the written approval 
of the owner. He must remember, also, that any 
authorization, included in the contract, will be con- 
strued in the light of all the provisions of the con- 
tract. It may well be altered by certain of the other 
provisions, in such a way as to make its legal effect 
quite different from that which the architect assumes 
it to be. 

The only safe rule is to secure specific and clear 
authority for any act which you perform with respect 
to any matter on which you have doubt of your full 
authority. Do not trust to the fact that the owner 
may, at a later date, approve and ratify the action 
which you have taken. Except in the case of 
emergencies, where the owner is not available and 
an instant decision in his interest is demanded, and 
the architect has a somewhat broadened authority, 
there is no reason why specific authority cannot be 
secured and the architect adequately safeguarded. 

In the issuance of certificates, as in the authoriza- 


THE ARCHITECT AS AGENT 155 


tion of extras, the architect must be guided by the 
terms of his employment and not by possible feelings 
of sympathy for the contractor, or by other consid- 
erations. He must remember, also, that any extras 
performed prior to the execution of the contract may 
be considered as merged in the contract, when ex- 
ecuted, and not, therefore, the subject of proper 
extra allowances. 

The ordinary contract for the employment of an 
architect unquestionably appoints him as the agent 
of the owner. It appoints him as this agent, however, 
only for specific purposes and within definite limits. 
His rights of decision as arbitrator and his rights, 
as the owner’s representative, in supervising the 
work, are all limited and defined by the understand- 
ing under which he is acting. It is not a matter of 
great difficulty for him to analyze, when the work is 
undertaken, the extent of the authority which is 
given to him and fix in mind its limitations. If these 
are too stringent, the time to change them is when the 
contract is being made. If they are not changed at 
that time, whatever authority may be needed there- 
after, to authorize an extension of the powers orig- 
inally extended, should be invariably secured before 
the architect undertakes to extend his agency powers, 
or to act for the owner on any point upon which the 
owner has not granted to him the authority to act. 
In any case where substantial sums are involved 
the architect should be reluctant to act for the client 
in preparing the contract between the latter and 
the contractor. This contract is filled with pro- 
visions which are matters for the lawyer and not for 
the architect. The architect, for example, will have 
ordinarily little knowledge of the legal requirements 
of the liquidated damage clause. Unless this is 
properly drawn, the courts may construe the clause 
as calling for a penalty and, if so, will hold it to be 
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unenforcible. Similarly, many of the other pro- 
visions of the contract deal with matters which are 
almost entirely questions of law, rather than of archi- 
tecture. The advice of the architect with respect to 
the contract will be of great value and should be 
placed freely at the disposal of the client. In the last 
analysis, however, the responsibility with respect to 
the contract and the provisions included in it rests 
upon the client and not upon the architect. This 
division of responsibility should be kept clearly ig 
mind and the architect should be careful not to as- 
sume any responsibility which properly rests upon 
the client. 


CHAPTER XIV. 
TERMINATION OF ARCHITECT’S EMPLOYMENT. 


Rights of client to terminate.—Interests of contractor.—Right 
to change architect.—Obligations of architect to contractor.— 
Rights of architect on subsequent use of plans by client. 


The employment of an architect, or of any pro- 
fessional man, is a contract of so called personal 
employment. The client can dispense with the serv- 
ices of the architect at any time, subject to the right 
of the architect to hold him liable in damages for any 
breach of the contract on his part. Here again the 
architect’s employment is similar to that of a lawyer. 
If you employ me to do a certain piece of work 
and after I have partially completed it, you do 
not like the way I have done it, you may go to some- 
one else and I cannot prevent your doing so. It is the 
same with the architect. If he is employed to do a 
certain piece of work and the owner does not wish to 
complete the building, the owner does not have to do 
it; it is not like buying a house, when you can compel 
the seller to convey title to you. The client depends 
upon the personality and special qualifications of 
the adviser whom he employs. It is hardly neces- 
sary to say that a contract of this character cannot 
be assigned by the architect and the client thereby 
forced to accept, as his adviser, someone other than 
the person whom he chose, and to whom he has 
been willing to entrust the work which he de- 
sires to have done. The client is not the only one, 
however, who is interested in the personality of the 
architect and whose rights are affected thereby. The 
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interests of the contractor are directly affected by the 
character of the architect who is selected. ‘The con- 
tractor is not interested to the extent that the client 
is interested but he has, nevertheless, a very real in- 
terest in the type of architect chosen and in his 
standing and ability, in the field wherein he is chosen 
to act. 

Under the ordinary construction contract the 
architect is called upon as we have seen to perform 
various duties as arbitrator, and duties wherein it is 
necessary that he act in a more or less judicial ca- 
pacity, with fairness to the client and to the builder 
and with obligations to each of them. If the con- 
struction contract be so drawn as to leave important 
details of construction, interpretation of the plans 
and specifications and the like, to the discretion of the 
architect, it is but logical that the contractor should 
not be forced to proceed with the work if the archi- 
tect be changed without his consent and contrary to 
his desire, unless, of course, the contract specifically 
covers this point and provides that a change in archi- 
tects may be made without consulting the contractor. 
It is to the interest of the contractor, just as it is to 
the interest of the client, to have selected as the 
architect one who is both able and fair minded. 

I was consulted recently in a case on this very 
point. The contract left many substantial questions 
to be determined by the architect and the latter, 
under the terms of the contract, was necessarily 
called upon to act in a judicial capacity and as arbi- 
trator, on many points, between the client and the 
contractor. The contractor’s interests were directly 
involved by the decisions of the architect and the 
contractor entered into the agreement, in the first 
instance, because he knew the reputation and stand- 
ing of the architect chosen and because he had faith, 
not only in his integrity, but also in his fairness and 
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in his general broad-minded point of view, in dealing 
with questions which involved both the rights of the 
owner and the rights of the contractor. 

After the contract had been entered into the owner, 
for some reason, decided to employ a new architect 
in the place of the architect specified in the agree- 
ment. The contract contained no provision with 
respect to termination. The contractor took the 
position that as a new architect, and one in whom he 
was not ready to place his confidence, was to be em- 
ployed, he would not proceed under the work. When 
the contract was entered into the rights of the parties 
became fixed thereby and, if the contractor executed 
the instrument in dependence upon the employ- 
ment of a particular architect, it is but fair that 
he should not be forced to proceed with the work 
under the direction of a different architect, not con- 
templated in the first instance. The court took this 
view of the matter and upheld the contention of the 
contractor. 

The matter, in the last analysis, is a question of 
contract. As such it is dependent upon the phrase- 
ology of the particular contract employed. If it is 
desired to give to the owner the right to change his 
architectural adviser, without affecting the obliga- 
tions of the contractor under the agreement, the con- 
tract should be so worded as to make this point clear. 

It is interesting to note that Article 9 of the Gen- 
eral Conditions of the Standard Contract of the 
American Institute provides that, in the event of the 
termination of the employment of the architect, a 
capable and reputable architect may be appointed 
by the owner and that the status of this succeeding 
architect, under the contract, shall be the same as was 
the status of the architect whom he succeeds. Under 
this provision a contractor cannot object to the 
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appointment of a new architect, provided the new 
architect is ‘‘capable and reputable.’’ This is en- 
tirely reasonable and proper and the employment of 
a clause, similar to the Standard clause referred to, 
will necessarily greatly lessen the possibility of dis- 
putes between the owner and the contractor, in the 
event that a change of architects is effected during 
the progress of the work or after the original con- 
tract is entered into. 

Every conscientious architect, while considering 
the rights and interests of his client, will at the same 
time be mindful of the rights of the contractor. The 
architectural offices which enjoy the highest reputa- 
tion for fair-dealing, among the public and contrac- 
tors alike, are those which realize their obligations to 
the contractor and, without abating one jot of their 
care of their clients’ interests, are careful to see that 
the contractor is fairly treated, and that his rights 
are recognized. 

In the event of the termination of the architect’s 
employment, the contract will control as to the com- 
pensation to which, under these conditions, he is 
entitled. If the architect is definitely employed to 
supervise the work to completion and is discharged, 
without fault on his part, and a new architect is em- 
ployed to complete the work, the architect originally 
employed should be entitled to collect, as damages, 
the profit which he would have made, if he had been 
allowed to complete his work, as agreed. It often 
happens that, after a temporary suspension of the 
work or the termination of an architect’s employ- 
ment, the work is later proceeded with and another 
architect employed. As the Institute form of con- 
tract is worded, it is not very difficult, under such 
conditions, for the owner to make a technically cor- 
rect settlement with the first architect, and have 
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the work completed by the second. I have always 
felt this to be an unjust result. 

Of course, if the plans are wholly changed, the 
situation is different but, in the usual case, the build- 
ing, if it has progressed to any real extent toward 
completion, at the time the architect’s services are 
dispensed with, will be completed substantially in ac- 
cordance with the general scheme which he had 
mapped out. While the plans will belong to the 
architect, if his contract has so provided, it will be 
quite possible for the owner, as a practical matter 
and in the ordinary case, to have the building com- 
pleted by another architect in accordance with the 
scheme of the architect first employed. Where this 
is done, the architect who was responsible for the 
design and plans should most certainly be com- 
pensated beyond the amount covering the settlement 
with him up to the time of the termination of his 
employment. a 

For an unjust termination of his employment the 
architect will have his legal remedy. It is advisable, 
however, in addition, to have the contract provide - 
that if the work, after it has been abandoned or sus- 
pended, is again proceeded with, the architect first 
chosen shall be in charge of the work to its com- 
pletion. In the special forms of contract between 
architect and client, set forth in the appendix, there 
are included clauses designed to meet just this con- 
tingency. 


CHAPTER XV. 
CONCLUSION. 


Legal ‘‘Don’ts’’ for architects—Definiteness a controlling 
factor. 


On an occasion not long ago, when I was lecturing 
to the students of the School of Architecture of the 
Massachusetts Institute of Technology, the member 
of the Faculty who introduced me told the following 
story: He said that he had recently talked with a 
Boston architect and that, in the course of the con- 
versation, my book on ‘‘The Law of Architecture and 
Building’’ had been mentioned. He had asked the 
architect whether he had read it, and the architect 
had replied ‘‘My lord, no. If I were to read that, I 
should not dare to practice at all!”’ 

I quite understand the feeling which prompted this 
rejoinder. It is not at all an unnatural one. My 
main purpose, in my writings and in my talks to 
architects having been to bring home to them the 
things in general which they should not do, it is not 
to be wondered at that this architect should have had 
the mental reaction which he did. The summariza- 
tion of legal cautions to architects naturally results 
in a series of ‘‘Don’ts’’ and when one reads them one 
naturally receives the impression that they are more 
contagious than perhaps they really are. The 
‘*Don’ts’’ which an architect must consider and ob- 
serve are, many of them, vitally and fundamentally 
important but, nevertheless, if properly considered, 
they fall into comparatively few and simple classifi- 
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cations. In the main, it will be found that they group 
themselves under the general headings dealing with 
the compensation of the architect, his proceedings 
as the agent of the owner, and his duties as the super- 
visor of construction. 

I am not sure that I can better summarize the more 
important of the considerations which I have tried, 
in the foregoing pages, to bring home to the architect, 
than by leaving with him at parting a list of ‘‘Don’ts”’ 
applicable to the practice of his profession. If he 
can fix the following cautions generally in his mind, 
he should find the conduct of his practice compara- 
tively free from misunderstandings and legal diffi- 
culties: 

The architect should not: — 

1. Forget that the relationship between the archi- 
tect and the client is one of trust and confidence and 
that, on the other hand, the architect is under obli- 
gation to deal fairly with the contractor, as well as 
with the client. 

2. Have any conflicting or concealed interest in 
the contract. 

3. Have any private agreements or understand- 
ings with the builder. 

4, Accept any personal favors from the con- 
tractor, placing him under any obligation to the lat- 
ter. The owner might use the fact that he had done so 
against him, in a claim for negligence, entirely aside 
from any question of actual fraud or bad faith. 

5. Act without a thorough understanding with 
the owner as to: 

a. The compensation to be paid; and 

b. All of the other terms and conditions upon 
which the architect is to act for him. 

6. Proceed with preliminary sketches or any work 
without first securing, if possible, a written contract 
from the owner covering the above points. 
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7. Continue practice without securing a proper 
form of office contract to be executed by his chents. 

8. Make any statements which can possibly be con- 
strued as representations or guarantees that the work 
can be done for any stated amount. 

9. Fail to make it clear, affirmatively and by a 
proper contract, that he does not make such repre- 
sentations or guarantees regarding cost, and that he 
is to be paid for his services, whether or not the work 
is proceeded with. 

10. Allow a statement by the client, that the cost 
of the work must not exceed a certain sum, to stand 
as the basis upon which his work is to be done. 

11. Give any orders for extras, alterations, 
changes or modifications in the work, plans or specifi- 
cations, without written authority from the owner. 

12. Assume that his position as architect gives to 
him any such authority. 

13. Forget that the ordinary building contract re- 
quires the written consent of the owner to justify a 
claim for extras, and that if extra work has been done 
on the authority of the architect, without a corre- 
sponding authorization to him from the owner, the 
contractor may be able to recover from the architect, 
while the latter will not be able to secure reimburse- 
ment from the owner. 

14. Deal with contractors, without making it clear 
that he is acting purely as architect, and that as such, 
he is representing and acting for a client, whether 
the identity of the client be disclosed or not. 

15. Ask for bids or accept bids in his own name, 
or say or write anything to the client which can be 
construed as making the architect, in effect, the con- 
tractor for the work. 

16. Allow the contract to be let unless a proper 
unit price provision is included, which will enable 
the architect to check the costs and component parts 
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of the work and materials, done and furnished, as 
the job progresses. 

17. Word the unit price provision so as to enable 
the contractor to concentrate the items of large ex- 
pense at the beginning of the work, and so collect 
from the owner during the early stages of the work 
the major portion of the contractor’s profit. 

18. Consider architecture as an art alone, and dis- 
regard the fact that the modern practice of archi- 
tecture is in many ways a business. 

19. Undertake to receive and disburse for the 
owner the monies required to finance the building 
operation, unless absolutely necessary, and unless he 
is fully covered by a proper agreement. 

20. Mingle the funds of the owner, advanced to 
him to disburse for the account of the owner on any 
item, with the funds of the architect. 

21. Forget that the ordinary rule is that plans 
belong to the owner, in the absence of special agree- 
ment, and that the architect should have a definite 
written agreement, providing that the plans shall 
belong to him. | 

22. Assume that his employment as supervising 
architect gives to him any authority to make new con- 
tracts binding upon the owner. 

23. Without specific authority from the owner: 

a. Employ any new contractor to do work already 
undertaken by the contractor originally chosen; or 

b. Substitute any sub-contractor for the general 
contractor ; or 

e. Vary the certificates or orders issued from the 
form specified in the contract, if a form be so 
specified. 

24. Certify extras or authorize alterations where 
he has been given specific authority so to do, without 
keeping strictly within the terms of the authority 
granted to him. 
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25. Allow the contractor to depart in any par- 
ticular from the terms of the contract, either as re- 
spects materials or as respects construction, without 
specific authority from the owner. 

26. Assume that any general agency authority 
given to the architect by the owner is broader than it 
is. : 

27. Forget that a special authorization may be 
legally construed as limited by the other provisions 
of the contract, or by the general rules of the law of 
agency. 

28. Delegate his authority to another without 
proper authorization. 

29. Act on any point where he has any doubt of 
his authority, without securing specific authorization. 

30. Trust to a subsequent ratification of his ac- 
tions by the owner rather than secure the authority 
first. 

31. Hesitate to get advice, before he acts, rather 
than after the damage is done. 

32. Act, or allow his office to act, on assumptions 
rather than on facts. 

33. Forget that the fact that he holds himself 
out as a practicing architect places upon him the 
obligation to use reasonable skill and care in the 
practice of his profession. 

34. Assume that the fact that the work done un- 
expectedly proves to be more expensive for the con- 
tractor than the latter anticipated, or that the con- 
tractor has been suddenly confronted with difficulties, 
for which he had not provided, is necessarily a 
justification for an extra charge by the contractor. 

30. Lose sight of the distinction between extra 
work agreed upon or made necessary, after the execu- 
tion of the contract, and extra work provided for 
under the preliminary understanding, but before the 
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contract has gone into effect, and so merged in the 
the contract when executed. 

36. Prepare plans and specifications, without pro- 
viding, in effect, that they shall co-operate, and that 
any work shown in the plans, and not in the specifica- 
tions, or vice versa, shall nevertheless be performed. 

37. Accept authority from, or enter into contracts 
with, corporations, where large amounts and vital in- 
terests may be involved, without obtaining satisfac- 
tory proof that the authority or agreements have 
been properly granted and executed. 

38. Forget that the architect, as arbitrator, is 
ealled upon to act in a quasi-judicial capacity and 
with fairness to both sides. 

39. Imagine that any clause, stating that a certain 
sum is to be taken as liquidated damages, necessarily 
operates to provide a proper liquidated damage 
clause, and fail to employ a form of clause, legally 
approved in the jurisdiction where the contract is 
operative. 

40. Consider that the ‘‘Standard Documents”’ 
necessarily cover every case and fail to use common 
sense in employing them, and in applying them to a 
particular case. 

41. Neglect to provide adequate protection for the 
client against the filing of mechanic’s liens in any 
construction contract which the architect prepares. 

42. Assume the responsibility of preparing the 
contract between the client and the contractor where 
the former is in a position to have it passed on by his 
own attorney. 

43. Forget that the architect is himself entitled to 
a lien for the amount of his fee or allow the statutory 
time for the filing of the lien to expire, without ac- 
tion, when the payment of the fee is doubtful. 

44, Attempt to prepare and file the notice of lien 
without legal advice. 
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45. Proceed with any job where the owner insists 
on giving orders to the contractor over the head of 
the architect. 

46. Issue certificates, unless some one with proper 
accounting knowledge and training, passes upon 
them and verifies their correctness. 

47. Arbitrarily refuse to issue a certificate with- 
out a proper basis for his action, and under circum- 
stances which may expose him to a claim for damages 
on the part of the contractor. 

48. Write letters thoughtlessly or without a 
proper understanding of their import. 

49. Fail to confirm points of importance by letters 
or memoranda, properly prepared under competent 
advice. 

While the foregoing summarization is made up of 
suggestions in the negative, the final thought that 
I would leave in the mind of the architect is a posi- 
tive one. Paradoxical as it may seem, its observance 
will result in the observance of substantially all of 
the ‘‘Don’ts’’ which I have listed. This positive 
thought is that which was one of the keynotes of the 
opening chapter—‘‘ Be Definite.’’ 

The architect who is definite in the practice of his 
profession—definite in his dealings with his client, 
with the general contractor, with the sub-contractors 
and with the materialmen—whatever the difficulties 
which may confront him, will have the comforting 
knowledge that his record is clear and that his prac- 
tice is based upon a rational and firm foundation. 
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SPECIAL FORMS 


AGREEMENT BETWEEN ARCHITECT AND CLIENT. 
(Long Form.) 


DOEWAOIE: ces sisisrete cari ws Rye sora , (referred to herein as the ‘‘Client’’), 
ERIE pees vatete onsve ai ater a ncn Ulsie sos Aroha ecaker vi elatclevalteree , referred to herein as the 


(insert brief description of proposed work) 
RETOD YA OIOP LOY Stave sia ie sjolsucorscene acest elo nre iii ero o's.6 ee , a8 the Architect of the 
above work, and requests him to perform, as such, the following services, 
viz:— 
(insert aoferen of services to be performed) 


2. The Client agrees to pay to the Architect the fee, compensation 
and disbursements specified in Schedule A, hereof, and in the manner and 
at the times therein specified, and the Architect agrees to perform the 
services specified in the above paragraph 1 hereof, upon and subject, how- 
ever, to the terms and conditions specified in said Schedule A, which terms, 
conditions and schedule are hereby severally agreed to by the parties, and 
made a part hereof. 

IN WITNESS WHEREOF, the parties have signed and sealed this 
agreement the date first above stated. 


Avett 


171 


172 THE ARCHITECT’S LAW MANUAL 


SCHEDULE A. 
(To be printed on reverse of or on sheet attached to the above agreement) 


I. The proposed cost of the work referred to in this contract is 
Bint ctooiratceaee This is the amount for which it is hoped the work can 
be done. The Architect, however, makes no warranty or representations 
with respect to such cost and, should the cost exceed the amount named, 
the right of the Architect to receive the payments herein specified shall not 
be, in any way, affected thereby. 

II. The Client will pay the Architect a fee of.............++-- per 
cent of the aggregate cost of the work, including all fixtures and equipment 
embraced therein, and any landscape work as to which the Architect is 
consulted or performs services, provided, however, that: 


1. If the work is abandoned or suspended before completion, 
and before a bona fide bid has been secured from a contractor and 
accepted, such fee percentage shall be computed upon the basis of 
the proposed cost of the work specified in paragraph I of this 
schedule, 

2. If the work is abandoned or suspended before completion, 
but after a bona fide bid has been secured from a contractor and 
accepted, such fee percentage shall be computed upon the basis of 
the bid so accepted. 

3. If a part only of the work is abandoned or suspended, the fee 
percentage shall be based upon the reasonable estimated cost of that 
portion of the work so abandoned or suspended, unless a bona fide bid 
has been received from a contractor and accepted covering the portion 
of the work so abandoned or suspended in such way that the propor- 
tionate cost thereof can be thereby determined, and in such event, 
the fee percentage of such portion of the work shall be based upon 
the proportionate cost thereof as established by such bid. 

4, The fee, computed as herein provided, shall be payable as 
follows, viz:— 


(a) Upon completion of the preliminary studies, one-fifth 
(1/5) of the entire fee. 

(b) Upon completion of the specifications and general work- 
ing drawings (exclusive of details), two-fifths (2/5) of the 
entire fee. 

(c) The remaining two-fifths (2/5) of the entire fee shall be 
paid from time to time thereafter, as the work of the Archi- 
tect progresses, and upon the rendering of bills therefor, by 
the Architect. The entire fee shall be paid not later than the 
date of the completion of the work. 

(d) When any part of the work is abandoned or suspended, 
the Architect shall be paid the portion of the fee which has 
then accrued thereon, under the foregoing subdivisions (a), 
(b) and/or (¢) and, in addition thereto, the proportionate 
value of any services then performed by him in connection 
with the abandoned or suspended work, but not yet payable 
under the terms of said subdivisions. 


5. Until a bona fide bid for the work is received from a con- 
tractor and accepted, the charges shall be computed upon the proposed 
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cost of the work as specified in paragraph I of this schedule, and the 
payments received on such charges shall be applied on account of 
the entire fee, as the same is finally computed, in accordance herewith. 

6. If, after preliminary studies, sketches, specifications or work- 
ing drawings have been submitted, the Architect is requested to 
prepare additional and substantially changed studies, sketches, speci- 
fications or working drawings, he shall, in addition to his compensa- 
tion hereunder for those first submitted, be paid for any so changed 
and submitted on the same basis as that herein provided for those 
first submitted. If the scope of the work or the manner of its execu- 
tion is otherwise materially changed, or if the Client makes a decision 
or request, for the proper execution of which extra service or expense 
is involved, or if the Architect is called upon to perform additional 
services as a result of the delinquency, insolvency or negligence of 
the Client or the Contractor, or of damage by fire or any other 
cause, not the fault of the Architect, he shall be paid by the Client, 
such extra expense and the reasonable value of such extra services. 

7. It is the present intention that the work shall be let under 
one fixed cost contract, and the fee percentage referred to in para- 
graph II of this schedule is specified on that basis. Should any 
portions of the work be executed under a separate contract, or under 
a cost plus percentage contract, the Architect shall, in such event, be 
matdvafeekol st ics ok tithe eran per cent on the aggregate cost of the 
work done under any such separate or cost plus percentage contract 
or contracts. 

8. In the event that the contract price shall be varied by the 
Client receiving and\accepting a credit, for the omission or modifi- 
cation of any work covered by, the contract, or otherwise, the Archi- 
tect shall, nevertheless, be paid for the services performed by him 
up to the time of such acceptance, upon the basis of payment herein 
specified. 

9. No deduction shall be made from the Architect’s fee on 
account of any penalty, liquidated damages or other sums incurred 
by, or withheld from, any contractor or subcontractor or material- 
man. 

10. ‘Where the Architect is called upon for advice or services 
in connection with the purchase or installation of fabrics, furniture, 
decorative work, furnishings or special fixtures, the aggregate cost 
tnereof shall be included in the total cost of the work upon which the 
percentage of the Architect is charged, it being understood, however, 
that wherever there is allowed to the Architect a commission on the 
purchase of any such fabrics, furniture, decorative work, furnishings 
or fixtures, by those manufacturing or selling them, the Architect is 
to give to the Client the benefit of this commission, and the amount 
so allowed by him to the Client shall not be included in the cost 
thereof in computing such percentage. Where special designs are 
provided by the Architect for fabrics, furniture, lighting or other 
fixtures, special interior cabinet or decorative work, or work of a 
similar character, the Client shall pay to the Architect on the aggre- 
gate cost of all items for which such designs are provided, a com- 
MISSION OF ieee vce os ow ae per cent. If the Architect is called upon 
to give advice or services in connection with the installation of 
special antiques or the like belonging to the Client, or not purchased 
for the building in the ordinary course, the Architect shall receive, in 
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addition to the fee otherwise specified herein, the reasonable value 
of any such advice and services given or rendered by him. 


III. The Client shall pay to the Architect, upon the rendering by 
the Architect of bills therefor, the disbursements incurred by the Architect, 
his assistants and employees, in the discharge of their duties in connection 
with the work. 

IV. When the Architect deems it necessary, the Client shall furnish 
to the Architect, without expense to the latter, a complete and accurate 
survey of the building site, and an accurate survey and details of such 
grades, lines, restrictions, boundaries and contours, as the Architect may 
deem necessary, and full information as to sewer, water, gas and electric 
facilities. The Client shall pay for all test borings or pits, and for all 
chemical, mechanical or other tests where the same are found to be necessary 
or advisable, and wherever heating, ventilating, mechanical, structural, elec- 
tric or sanitary problems are of such a nature as to require the services of 
a specialist or expert, the Client shall pay for such services. 

V. Wherever the Architect deems it necessary for the protection of the 
interests of the Client (as distinguished from the interests of the Archi- 
tect), to secure legal services, in connection with the work, he may do so 
and the Client will pay the reasonable expense of such services. 

VI. The Client shall give full and prompt attention to all sketches, 
drawings, specifications, bids, contracts and other documents and matters 
submitted to him by the Architect, and advise the Architect of his decisions 
with respect to them promptly, and in time for the Architect to carry out 
his duties in due season and without delay. 

VII. The supervision to be provided by the Architect is the ordinary 
and customary supervision of an Architect, as distinguished from the more 
detailed and continuous supervision provided by a resident superintendent 
or a clerk of the works. If such a superintendent or clerk of the works 
is desired, he shall be employed by the Client with the approval of the 
Architect and his salary and expense shall be paid by the Client. His 
employment shall neither decrease nor increase the responsibilities of the 
Architect hereunder. The Architect will endeavor to guard the Client 
against defects and deficiencies in the work of the contractors. He does 
not, however, in any way guarantee the proper performance of any con- 
tracts or guarantee the Client against defective or improper work or 
material. 

VIII. While the Architect, if the Client so desires, will make or pro- 
cure preliminary estimates on the cost of the work or any part thereof, 
and will endeavor to keep the actual cost of the work as low as may be 
consistent with the purpose and character of the building and with proper 
workmanship and material, no estimate at any time procured or submitted 
by the Architect is to be construed, in any way, as a representation, 
agreement or guarantee on the part of the Architect of the correctness of 
such estimate or that the work can or will be done for the amount thereof. 

IX. Nothing herein contained shall be construed as preventing the 
Client at any time from discontinuing the work herein referred to, but in 
the event of such discontinuance, the Architect is to receive prompt pay- 
ment of the full amount due to him at that time under the provisions hereof. 
If the work is suspended or abandoned and later proceeded with, however, 
the Architect shall be entitled to act, if he is then willing to do so, as the 
Architect for the completion of the work, under the same terms and con- 
ditions as to his compensation and employment as those herein set forth. In 
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no event shall the Client or any other Architect or any contractor, directly 
or indirectly, use, or be allowed to use, the studies, plans, drawings, details 
or specifications of the Architect for the completion of the work, unless the 
Architect is given the opportunity to himself continue as the Architect 
thereof, and refuses or is unable so to do, in either of which events the 
work may be completed, in accordance with the plans and specifications of 
the Architect, provided the Architect is paid a commission of............ 
per cent on the total cost of such completion. The Architect similarly may 
at any time withdraw as Architect of the work in question, and in the 
event of such withdrawal, shall be paid the amount due to him under the 
terms hereof at the time of his withdrawal. 

X. Any and all studies, sketches, drawings, plans, details and specifica- 
tions shall in any event and at all times be and remain the property of 
the Architect. 

AI, Except as may be otherwise provided herein, the rights and obliga- 
tions of the Architect and the Client. shall be determined by the Schedule 
of practice and minimum charges and canons of ethics of the American 
Institute of Architects in force at the date of this agreement, as modified 
by the Schedule of practice and minimum charges of the............... 
Chapter of such Institute, then in force. 

XII. Any and all legal questions arising out of this agreement shall 
be determined by and in accordance with the Laws of the State of......... 
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AGREEMENT BETWEEN ARCHITECT AND CLIENT. 


(Intermediate Form.) 


AGREEMENT made.......5...ceesccees 19..., by and between 
Mice Aids Laele aes Maree ontatte sil , Teferred to herein as the ‘‘Client,’’ 
BAIN sahil Aiapare eleie w ecete ahesare aeislarate terial sarnre onsveneneeer ate , Teferred to herein as the 
“¢ Architect.’? 
I, The Client, who proposes to erect......... cere eee ec csceesocees : 
BE Siow sare oiole ia are love. openore- alle a sellnl ois ea exmgare etereielo' a! ej e) aj oy sin ete yal\e iefol sien telecarsZeagot sel stenemns 
and at a proposed cost of $............ » employs 


wer em em eee reese sree esrereesr seer eeseseeeeseseeeseeeesEeFeoeseDet eee ses eeeee se 


See Heme eee meee ee eee eee eee ee eee ee eee eHeeeHe Ee HEEE EEE ESESHE OSH ES HO HEHE 


Core eee meme eee eee meee ore eree eee eeoee eerste eeeeeeeanseset ee tinoeeeesese 


The Architect agrees to perform said services with the exercise of reasonable 
diligence and care, and to endeavor to the best of his ability to guard the 
Client against defects and deficiencies in the work of the contractor. He 
does not, however, in any way guarantee the performance of the contract by 
the contractor or insure the client against defective work or materials. The 
supervision to be provided hereunder is the ordinary and customary super- 
vision of an Architect. Where supervision of a more detailed or continuous 
character is desired, a clerk of the works or resident superintendent shall 
be employed by the Client at the latter’s expense, but with the approval 
of the Architect. Such employment shall not decrease or increase the 
responsibilities or rights of the Architect hereunder. 

II. The Client will pay the Architect his disbursements and a basic 
nd sl3} (0) deste geeccnca NOL ep per cent of the total cost of the work, including any 
furniture, decorations, interior fittings or fixtures or landscape work on 
which the Architect is consulted or in connection with which he performs 
services. If the work is discontinued in whole or in part before completion 
and before a bid therefor from a contractor has been received and accepted, 
the Architect ’s fee on the work discontinued shall be computed on the basis 
of the proposed cost mentioned in paragraph I. If the work be discon- 
tinued in whole or in part before completion, but after a bid is received 
and accepted, the fee on the work discontinued shall be computed on the 
basis of the amount of such bid. The Architect shall receive one-fifth of 
the fee on the completion of the preliminary studies, two-fifths on com- 
pletion of the specifications and general working drawings, exclusive of 
details, and the remaining two-fifths from time to time thereafter as the 
work of the Architect progresses and upon the rendering of bills therefor 
by the Architect. The entire fee shall be paid not later, in any event, than 
the completion of the work. In case of the suspension or discontinuance 
of the work, the Architect shall be paid the percentage of the fee which has 
then accrued under the foregoing provisions and, in addition, the propor- 
tionate value of the additional services then performed, but for which pay- 
ment would not then be due hereunder, in the event that the work had not 
been suspended or discontinued. If the work be later proceeded with, the 
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Architect shall, if he desires to do so, act as the Architect thereof to com- 
pletion and, unless he be allowed to do so, none of his studies, plans, 
specifications or details shall be in any way used in connection with the 
completion of the work, except that, if he fails to undertake the completion 
of the work when requested to do so, the work may be completed in 
accordance with his plans and specifications, upon payment to him of a 
EROMOL ccreselere ie: sieavsr sos per cent on the total cost of the completion of the 
work. : 

III. No estimates given by the Architect shall be in any way con- 
strued as guarantees or representations of their correctness or that the 
work can be done for the amount thereof, and the Architect does not 
guarantee the Client against defective or improper work or material. 

IV. Any and all studies, sketches, drawings, plans, details and specifi- 
cations shali be and remain the vroperty of the Architect. 

V. Except as above provided, the obligations and rights of the parties 
shall be in all ways governed by the schedule of practice and minimum 
charges and canons of ethics of the American Institute of Architects, as 
supplemented by the schedule of practice and minimum charges of the 
Dierereaiar rere ata eters Chapter of such Institute, in force at the date of this 
agreement. 
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AGREEMENT BETWEEN ARCHITECT AND CLIENT. 
(Short Form.) 


AGREEMENT, made at the City of.......... cece eee e ee eee eee , 
Stateof cobs catia canarias pid Yaraiere (opatas tA ehener sna eaamttealnt eaters ph O eres 
DOE WOOD 5 occs hicare ciciehia cred eis oc seins ease ee Ons (referred to herein as the 
6 Chient 22) ANd onse-ateete ccetaretaaiete steele o crelelatelotstciertoletores (referred to herein 
as the ‘‘ Architect’’). 

1. The ‘‘Client,’’ who proposes to erect A..........ce ce eeeeeeeeeee ; 
LU OpiehiG tiny Dad oop OUD So Street; City of scenes: 00s lore) omelet toate ecu rene 
SiateOl go. cea m cee woe ieee i employs the Architect as the ‘Architect 
for the foregoing work, and agrees to pay to him his disbursements and 
a basic fee of............... per cent on the total cost of the work. 


2. The Architect is to perform the following services: 


SOOO mee mee ee HH HED HHH HEH EHH HHH ee HHH EHH EE OHH HEHEHE HEHEHE OHH HERE HEHE EEE 


eee ee eee reer rees rere eseeeeeet essere eee eseeee et eeeeesseeeseese 


3. Except as above provided, the respective rights, duties and liabili- 
ties of the parties, the one to the other, shall be in all ways determined 
by and in accordance with the provisions of the schedule of practice and 
minimum charges of the American Institute of Architects, hereto at- 
tached, as supplemented by the schedule of practice and minimum charges 
GLUTHO ais evereveinforerpierortuaetane Chapter of such Institute, hereto attached. 
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AGREEMENT BETWEEN OWNER AND CONSULTING ARCHITECT. 


MELT STAG REE MGEN TD, MidOls..tnersseic. ts wleisjelers. ace a wicks acasere 19... ., at 
the City and State of New York by and between............0....-- 
4 5.65 BEG CAGED Bind ROO ROE OTRO NRO ,» @ New York corporation, having its 
PEmMcipaliamMce atiNOr <n foe Laas vs eels ene a Pscsicees , in the City and State 
of New York, hereinafter called the ‘‘Client,’’ and...............seeeee. 
i EL cars BACCO OAR ROR et nl RCE TOO See an Architect with offices at 
INQ iereretcresecnsia otacete te vcsvast lovee eters Guctehalee cshctons succes in the City and State of 
New York, hereinafter calied the ‘‘Consultant,’’ WITNESSETH: 


WHEREAS the Client proposes to erect a Hotel in the City of New 
York and State of New York, on the property bounded by 


ANGST OWN LAS NO salary ais oes oS shisierel anal elchene 0 ae aie Saws » New York City; and 
WHEREAS the Client desires to procure Consultant as Consulting 
Architect for professional services and work hereinafter more fully set forth; 
NOW, THEREFORE, in consideration of one dollar and of the 
mutual promises herein contained, it is agreed by and between the parties 
hereto as follows:— 


1. The Consultant will render professional services and perform the 
work hereinafter stated on the terms and conditions hereinafter set forth. 
The Client will pay Consultant therefore a sum equal to 1% the cost of 
the work as his fee, and, in addition, the costs of the work to the Con- 
sultant and reimbursement as hereinafter set forth. 

2. The Consultant’s services shall consist of the following: 


(a) Necessary preliminary conferences with the Client and 
BVEL Us Lliecaustoneta vac voveesicy sre tics Vale aMiceaPenatolaee cyedeistehnt , the Architect of the 
Hotel, herein referred to as the ‘‘ Architect. ’?’ 

(b) The preparation of preliminary sketches at the scale 
of 1/16 inch to the foot, which will include approximate layout of 
the Basement, Main Floor, Mezzanine Floor and Typical Floor 
plans. 

(ce) After the approval of the above mentioned preliminary 
sketches, the development and completion of general layouts of all 
floors, and of block sections and block elevations at the scale of 
1/8 of an inch to the foot. These drawings will only indicate the 
locations of such major columns, trusses, horizontal and vertical 
duct spaces, partitions, public spaces, service departments, and 
such other information as, in the opinion of the Consultant, will 
properly express the intent of the general layout and will permit 
the Architect to proceed with the working drawings. 

(d) The preparation of a Memorandum Specification for 
materials and equipment, sufficient for a Contractor familiar with 
Hotel construction to make a close approximate estimate of the 
cost of the building. ; 

(e) The computation of the cubical contents of the buildin 
and opinion of the Consultant as to the approximate cost of the 
Hotel fully equipped and ready for occupancy, except for the loose 
furniture, ete. 
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(f) Copies of the above mentioned studies and memorandum 
specifications for the Architect of the building to be developed by 
the Architect into general working drawings and specifications. 

(g) During the development by the Architect of the approved 
studies into working drawings and specifications, the Consultant 
will advise with the Client and Architect as to details of the 
requirements for the building. 

(h) The Consultant will furnish to the Client necessary data 
and sketches, supplementary to and explanatory of his advice, but 
in no case will the services of the Consultant include the furnish- 
ing of complete specifications or working drawings for the 
structure or equipment. 

(i) The services of the Consultant do not include the direc- 
tion or supervision of the Architect’s work, nor is the Consultant 
to be held responsible for the correctness or completion of the 
same, 

(j) Inasmuch as the Consultant has extensive data pertaining 
to Hotel work in his office in New York City, all conferences shall, 
so far as possible, be held at such office. If occasions arise which 
will require the attention of the Consultant or of a member or 
representative of his firm elsewhere than in New York, the Con- 
sultant is to be paid at the rate of...... i cetarecteetare ... Dollars 
per day for the time while away from New York, of himself or 
each member or representative of the firm attending such con- 
ferences. 


3. CONSULTANT’S COSTS: The Consultant shall maintain an ef- 
ficient and accurate cost keeping system as to all costs incurred by him 
in connection with the subject of this agreement, and his accounts at all 
reasonable times shall be open to the inspection of the Client or his au- 
thorized representatives. 

For the purpose of this agreement, the Consultant’s cost above referred 
to shall be based upon the actual cash outlay incurred by him, plus one 
hundred per cent (100%) to cover the general overhead; the outlay being 
all those items identified as directly chargeable to the job, such as salaries 
for members of the firm (at the rate of ....... eS GUE TN WTI C Dollars 
per hour) for the time actually spent on the work, draughtsmen, engineers, 
specification writers, superintendence, blue-printing, mimeographing, long 
distance telephone calls, telegrams, express charges, ete. 

4. REIMBURSEMENT: The Client agrees to reimburse the Con- 
sultant the costs of transportation and living expenses incurred by him 
and his assistants while traveling in discharge of the duties connected 
with the work, but no overhead is to be charged on such costs. 

5. PAYMENTS: On or about the first and the fifteenth of each 
month, the Consultant shall submit to the Client a statement of the costs 
to him and reimbursement charges, and the Client, upon receipt of each 
statement shall promptly pay to the Consultant the full amount thereof. 

Whether the work be executed or whether its execution be suspended or 
abandoned in part or whole, payments to the Consultant on his fee are to 
be made as follows: 

Upon the completion of preliminary sketches at the scale of 1/16 inch 
to the foot establishing the general arrangement of the plans, a sum equal 
to twenty per cent (20%) of the fee. Upon completion of the studies 
developed at the scale of 1/8 inch to the foot, with a Memorandum Specifi- 
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cation a sum sufficient to increase payments on fee to sixty per cent (60%) 
of its amount. The balance to be paid upon completion by the Architect of 
the general working drawings and specifications for the Hotel. 

6. It is further understood and agreed that, if a new agreement should 
be hereafter made between the Client and the Consultant, whereby the 
Consultant is employed to render full architectural services as Architect 
for the Hotel, all payments theretofore made to the Consultant hereunder 
on his Fee and on his Costs (except reimbursements of traveling expenses 
and disbursements) shall apply on account of the commission payable to 
the Architect under said new agreement. 

7. EXTRA SERVICE: If additional services of the Consultant are 
made necessary by the delinquency or insolvency of either the Client or 
the Architect of the building or the Contractor, or, as the result of damage 
by fire, he shall be paid by the Client the reasonable value of such extra 
services. 

8. The Consultant does not guarantee the Client against defective 
work or materials, and no estimate furnished by the Architect is to be 
construed as a warranty that the work covered thereby can or will be 
performed for the amount thereof. 

IN WITNESS WHEREOFP, the Client .,.............- nia alerorsrecefere 
has caused this instrument to be executed by its President, thereunto 
duly authorized, and its corporate seal to be hereunto affixed and attested 
by its Secretary, and the Consultant has hereunto set his hand and seal 
the day and year first above written. 


Attest: Welictclarevsiictele sis steratsiasietelpleravareraceatelmveleterstereste ereteras 

Spare deter er etalacelaperevstcr te etel pial ciate is stor ear e\etie ES Vier sicioteters sis stole clalelace wiaiieters see 
Secretary President. 

Witness 

POCO OD OE OER OHTCLOC Ne TDG MAP RPE CRTC elotelovare Tete alot ev efet eke L.S. 

STATE OF NEW YORK 

COUNTY OF NEW YORK /** 

On Ethis aesecueeterslntets ers CENA GSE Pe piano DOr , 19..., before me 
PEESOMAN Eye CAUICFre<a careers ote! syelexctuls svofersietarce ew inieieys , to me known, who being 
by me duly sworn, did depose and say: that he is the President of 
5.6. DOW DED COS OA OOoN On a OUO SD GONE cd Apaamudok , the corporation described in 


and which executed the foregoing instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument is such corporate 
seal; that it was so affixed by order of the Board of. Directors of said 
Corporation and that he signed his name thereto by like order. 


STATE OF NEW YORK 
COUNTY OF NEW YORK /&* 


On this........ Aistotey susie ezenalexe RYT OL assis a Foleselansrepeiots arataranigal Oetely 
before me personally came and appeaTed........yeeeserseccecveeeeseeee 
to me known and known to me to be the individual described in and who 
executed the foregoing instrument, and he duly acknowledged to me that 
he executed the same for the uses and purposes therein described. 
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CO-PARTNERSHIP AGREEMENT BETWEEN ARCHITECTS. 


AGREEMENT: mado this, (./0)5)stceleiincisiereia eislere (ols eerersilatulerdiens day of 
FSO Oa IE SN CARRY OE hy 0 192...., between JOHN SMITH of 
Pn BINGO DOC oeR CU. and RICHARD JONES of .......-...seee0- 

WHEREAS, the parties hereto desire to form a co-partnership for 
the practice of architecture on the following terms and conditions: 

NOW, THEREFORE in consideration of one dollar ($1), paid by 
each to the ‘other, the receipt of which is severally acknowledged, and of 
the covenants herein set forth, the parties hereby agree as follows: 

1. The parties hereto hereby form a co-partnership for the general 
practice of architecture under the firm name of SMITH & JONES, with 
OLACESs AUN Onn cares vipretnei sl recsioret ore Street, (City Of vce hiv wiciete wteretene sroyera ont 

2. The term of the partnership shall be for three years, and the 
partnership shall thereafter continue for successive terms of three years, 
unless notice of termination thereof be given by either party to the other 
in writing, not less than six months prior to the end of any three year 
period. 

8. All expenses of conducting the firm practice, including all over- 
head and operating expenses of every kind shall be borne equally by the 
partners, and all net profits of the firm shall be divided equally between 
them. 


(Where there is not an even sharing and distribution of losses and 
gains, provide as follows: 
All expenses of the firm, including overhead and operating charges, 


shall be borne in the following proportions, viz: by Mr. Smith........ 
per cent thereof, by Mr, Jones ............06. per cent thereof. ‘All of 
the net profits of the firm shall be distributed between the partners in the 
following proportions: to Mr, Jones ......... ..... per cent thereof, to 
Mr, MICH Os arercy cateiretersie per cent thereof.) 


4, Upon the termination of the partnership, a balance shall be struck 
as of the date of termination, and the firm liquidated as promptly as may 
be practical and, after the payment of all firm indebtedness, the profits 
shall be divided between the partners, or, in the event of the death of 
either partner, between the surviving partner and the estate of the 
deceased partner, in accordance with the terms hereof. The death of 
either partner shall terminate the partnership and the same shall be 
considered terminated as of the date of such death. 

IN WITNESS WHEREOFP, the parties have signed and sealed this 
agreement, the day and year first above written. 
In the presence of: 


as to both parties. 


shaban sue lols] visi'leleve) » olo.s\atareters ees ofeloiolslonsrareter settee remiss 
Serene sie Siesela,is siavelslole je/a eis efejeis  mieiaelele elnee Crete elasmate 
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AGREEMENT BETWEEN ARCHITECTS ASSOCIATED IN PRACTICE, 
BUT NOT PARTNERS. 


PAG FENG Norma dy CBIS os aiciscseiscaretesc’sits0 9 esaccimecece ei Riene eleners day of 
BERR ape Ss Sacer OIG sone se Wi guoyelalia wisselet , 192...., between JOHN SMITH Gs 
Bete wotstrimctesastecenayeivs , and RICHARD JONES, GUNS Ae Mien op name oo ee 


"WHEREAS the parties are architects ‘and desire to form an asso- 
ciation for the practice of architecture, on the terms hereinafter stated; 
NOW, THEREFORE, in consideration of one dollar ($1), paid 
by each of the parties to the other, receipt of which is severally acknowl- 
edged, and of the agreements hereinafter set forth, the parties hereto 
hereby agree as follows, viz: 
1. The parties hereby become associated as architects for the practice 
of their profession under the name of 


‘“‘JOHN SMITH 


RICHARD JONES 
ASSOCIATED ARCHITECTS’? 


for a term of three years from the date hereof, and with offices at No. 
Denia Wick a Gee SO ene EER Street, City and State Oy deer5 Gemma SO GOOD 
All letterheads and correspondence of the associates and plans shall be 
entitled ‘‘John Smith, Richard Jones, Associated Architects,’’ as above. 

2. All of the charges for operating and maintaining the offices of the 
associates, including all overhead, salaries, rent, draftsmen’s charges and 
the like, shall be borne equally by the associates. All fees paid to the 
associates on work for clients of Mr. Smith shall be paid to him, and all 
fees paid to the Associates by clients of Mr. Jones shall be epasd to Mr. 
Jones. 

(If all expenses of the office are not shared and draftsmen’s salaries, for 
instance, are not included, the foregoing clause should be adapted to the 
actual facts.) 

3. The Associates shall maintain a bank account in the above Asso- 
ciate name, which can be drawn upon by either of the Associates, In case 
of the death of either of the Associates, prior to the expiration of said 
three years’ period, the Association agreement shall thereupon terminate. 
A balance shall be struck as of the date of such death by the surviving 
partner, and he shall pay over to the estate of the deceased partner any 
and all balance due thereto under the terms hereof. It is specifically 
understood and agreed that nothing herein contained shall be construed as 
creating any partnership relation as between the parties hereto. 

IN WITNESS WHEREOFP, the parties have signed and sealed this 
agreement, the day and year first above written. 
In the presence of: 


eee eer eee meter eee ete eer ereeseeeeesese 
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AGREEMENT BETWEEN ARCHITECTS FOR ASSOCIATION ON A 
PARTICULAR JOB. 


AGREEMENT between JOHN SMITH of ..........--.eeeeeeeee 
and RICHARD JON BS 70f 2 es. 00.6.« sisie's «cle is'elelarerel aisle le; Wieersrere , Architects: 

WHEREAS the parties are architects duly practicing their pro- 
fession as such, and desire to be associated on the terms hereinafter set 
forth, in connection with the following job, viz: 

NOW, THEREFORE, in consideration of the agreements herein 
set forth, and of one dollar ($1), paid by each of the parties to the 
other, receipt of which is hereby severally acknowledged, the parties hereby 
agree as follows: 

1. The parties shall act as associates in the preparation of all 
studies, drawings, plans, details and the like, and the performance of all 
architectural services, including supervision, in connection with the above- 
named job. 

2. The work on the foregoing job shall be apportioned between the 
parties as nearly equally as possible and, so far as may be practical, Mr. 
Smith will attend to the following details of the work, viz: 


and Mr. Jones will attend to the following details thereof, viz: 


8. All of the expenses incident to the services performed by the 
Associates on the above job shall be borne by them in equal shares, and 
all net profits and fees received therefrom shall be paid to them in equal 
shares. 

4. No partnership is hereby created between the parties, except in 
so far as this agreement may be construed as a partnership with respect 
to the particular job above named. 

IN WITNESS WHEREOF, the parties have signed and sealed this 
BETOOMENL UNG) stairs stele sees Gay OL vic)n'e sees vaararsieuitornne are Pos Ge 
In the presence of: 


CC Ce ee ee er) 
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AGREEMENT BETWEEN ARCHITECT AND LANDSCAPE 


ARCHITECT. 
ZAGER By ESIMCRIN Tee triton thiagiy cesta cure icteveroie caste lek rarnnesseaer ee wieeaerr day of 
era Rareeah Ws Safes eave] cra iererave inl sia ieaehote aerate soa. , between JOHN SMITH a: 
RRO OEE eRe te , and RICHARD JONES OL osetia os ene cetetiens 


WHEREAS Mr. Smith is the architect of the following aobs 


and Mr. Jones is to act as landscape architect in connection therewith, and 
the parties desire to outline their respective spheres of activity and rights 
in connection with the foregoing work; 

NOW, THEREFORE, in consideration of one dollar ($1), paid by 
each to the other, receipt of which is severally acknowledged, and of the 
covenants hereinafter set forth, the parties hereby agree as follows: 

1. It is understood that the work of the architect covers, in addition 
to all buildings, the following described work, viz: 

(set out in detail here work covered by the architect’s drawings, such as 
driveways, service walls and the like.) 

2. The services of the landscape architect cover and are confined to 
the following work, viz: 

(insert description of work to be performed exclusively by the landscape 
architect, such as gardens, planting, etc.) 

3. The landscape architect is not to share in any way on the com- 
missions payable to the architect on the work to be done by the latter, as 
above, and the architect is not to share in any way on the commissions 
payable to the landscape architect on the work to be performed by him 
as above. 

IN WITNESS WHEREOF, the parties have signed and sealed this 
agreement the day and year first above written. 

In the presence of: 


ee etree eer ee ess ee eseeeesseseseaseseee 


GOCE BOOS COO AO a cia lsteaieteverenetetelevaisrsterielsionie vrertbaun ios 

(Note: If there is an actual over-lapping of services by the archi- 

tects on a certain item on part of the work, it should be provided that, as 

to that particular part, the commissions accruing shall be divided between 
the parties in a stated proportion.) 
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COST PLUS FORM OF CONTRACT BETWEEN ARCHITECT AND 
CLIENT. 


AGREBMEN TS (Madeg ne sric)sie oe civil eyes ieterere olnictsetlenr eat iLO certs 
atthe: City Of 2iiccniseiereiete wpce-veveecctc » between ..... Bones oleremianeeere alana = 
referred to herein as the Architect, and 
referred to herein as the Client. 

The Client, who proposes to erect a residence at ..........eeeee- 
employs the Architect to act as the architect thereof, and the Architect 
accepts said employment upon the following terms and conditions, viz: 

The Architect will prepare preliminary studies, working drawings, 
% or full size detail drawings and specifications for the above residence, 
and will supervise the construction thereof to completion. 

The Client will pay to the Architect, for his services as above, a fee 
OLD Gia sre cioleals Uoseisreaisroneeigity yaaa , and, in addition thereto, will pay to 
the Architect the actual cost to the Architect of the above services, plus 
100% of such cost to cover general overhead. The Architect will maintain 
proper accounts showing the cost of the work to him, and said cost shall in- 
clude all items identified as directly chargeable to the work, such as the time 
of the Architect, at the rate of $07 0. 601.0% scenes per hour for the 
time actually spent thereon, the salaries of draftsmen, engineers, specifi- 
cation writers, and the cost of superintendence, blue-printing, express 
charges, travelling expenses and the like. The above fee shall be paid as 
follows: one-fifth thereof, when the preliminary studies are prepared; an 
additional two-fifths thereof when the working drawings, exclusive of 
details, are prepared; and the balance thereof from time to time there- 
after as the work of the Architect progresses and upon the rendering of bills 
by him therefor. The additional payments to the Architect, above pro- 
vided for, representing the cost of the work to him and overhead charges 
as specified, shall be paid to him from time to time as his work progresses, 
upon the rendering by him of bills therefor. 

It is understood that no estimates given by the Architect are to be 
considered as guarantees or representations by him with respect to the 
cost of the work or as affecting his right to compensation. 

In the event that the work is let under separate contracts, the above 
fee to be paid to the Architect shall be $.............. 0c ce vee » instead 
of the amount stated. 

In the event that the Client orders the preparation of additional and 
substantially different sketches, studies, plans, drawings and specifications, 
requiring the preparation of any of these documents anew by the Archi- 
tect, or if the Client requires changes to be made, or gives directions 
Tequiring additional or extra services of the Architect, or if the Architect 
is put to expense by any default or delay, on the part of the Client in 
proceeding with the work, the Architect shall be paid the reasonable value 
of the extra services and expense rendered and incurred by him. 

It is understood and agreed, however, that the work may be discon- 
tinued at any time by the Client and that the Architect may withdraw as 
such at any time and that, in the event of such discontinuance or with- 
drawal, the Architect shall be thereupon paid the proportionate amount of 
his fee, and all of his actual costs, and overhead as herein provided then 
accrued, and in addition thereto the proportionate value of any services 
then performed by him in connection with the work but which would not 
then have been payable to him hereunder if the work had been proceeded 
with or if he had not so withdrawn as Architect. Where the work is dis- 
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continued by the Client, neither the client nor any other architect or con- 
tractor shall, directly or indirectly, use or be allowed to use the studies, 
plans, details or specifications of the Architect for the completion of the 
work, unless the Architect be given the oppportunity to himself continue 
as the architect of the work to completion and refuses or is unable so to 
do, in either of which events the work may be completed in accordance with 
the plans and specifications. of the Architect (which shall, however, continue 
as the property of the Architect), provided the Architect be paid the 
balance of the fee above specified. 

All studies, sketches, drawings, plans, details and specifications are 
and shall at all times remain the property of the Architect. 

Except as may be otherwise provided herein, the rights and obliga- 
tions of the Architect and Client shall be determined by the Schedule of 
Practice and Minimum Charges of the American Institute of Architects 
in force at the date of this agreement. 


FORMS AND DOCUMENTS OF THE AMERICAN 
INSTITUTE OF ARCHITECTS 
(Published by Courtesy of the Institute.) 


THE STANDARD FORM OF AGREEMENT BETWEEN OWNER AND 
ARCHITECT 


ISSUED BY THE AMERICAN INSTITUTE OF ARCHITEOTS FOR USH WHEN A 
PEROENTAGH OF THE COST OF THE WORK FORMS THE BASIS OF PAYMENT. 


SECOND EDITION—OOPYRIGHT 1917 BY THE AMERIOAN INSTITUTE OF 
ARCHITECTS, WASHINGTON, D. C. 


THIS AGREEMENT made the..............scerecvcccecs day of 
Reiate seceyar a cel avons .-..-in the year Nineteen Hundred and............ acetone 
by and between.....-sccesesscencoces Caster ietgie: Caleiaerer ois slate roupes ateteiay Senet 
hereinafter called the Ouner Chl Purprineoar itera ea Hem MO ara ioe ct fo cc.0 5 
ale pare, Sa taendin aleve of hin lerapatans seatonere a Gitueial Sie fetotorte hereinafter called ‘the ‘Arebitedt, 
WITNESSETH, that whereas the Owner intends to erect..........+.... . 


i er a 


NOW, THEREFORE, the Owner and the Architect, for the con- 
siderations hereinafter named, agree as follows: 

The Architect agrees to perform, for the above-named work, pro- 
fessional services as stated in Article I of the ‘‘Conditions of Agreement 
between Owner and Architect,’’ hereinafter set forth. 

The Owner agrees to pay the Architect at the rate of............... 
per cent, hereinafter called the basic rate, computed and payable as stated 
in the said ‘‘Conditions,’’ and to make any other payments and reimburse- 
ments arising out of the said ‘‘ Conditions.’’ 
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CONDITIONS OF AGREEMENT BETWEEN OWNER AND 
ARCHITECT. 


Article 1. The Architect’s Services—The Architect’s professional 
services consist of the necessary conferences, the preparation of preliminary 
studies, working drawings, specifications, large scale and full size detail 
drawings; the drafting of forms of proposals and contracts; the issuance 
of certificates of payment; the keeping of accounts, the general administra- 
tion of the business and supervision of the work. 

2. The Architect’s Fee.—The fee payable by the Owner to the Archi- 
tect for the performance of the above services is the percentage hereinbefore 
defined as the basic rate, computed upon the cost of the work in respect 
of which such services have been performed, subject, however, to any modifi- 
cations growing out of these Conditions of Agreement. 

3. Keimbursements.—The Owner is to reimburse the Architect the 
costs of transportation and living incurred by him and his assistants while 
travelling in discharge of duties connected with the work, and the costs 
of the services of heating, ventilating, mechanical, and electrical engineers. 

4, Separate Contracts.—The basic rate as hereinbefore defined is to 
be used when all of the work is let under one contract. Should the Owner 
determine to have certain portions of the work executed under separate 
contracts, as the Architect’s burden of service, expense, and responsibility 
is thereby increased, the rate in connection with such portions of the work 
shall be four per cent greater than the basic rate. Should the Owner 
determine to have substantially the entire work executed under separate 
contracts, then such higher rate shall apply to the entire work. In any 
event, however, the basic rate shall, without increase, apply to contracts for 
any portions of the work on which the Owner reimburses the Engineer’s 
fees to the Architect, and to the cost of articles not designed by the Archi- 
tect but purchased under his direction. 

5. Extra Services and Special Cases.—If after a definite scheme has 
been approved, the Owner makes a decision which, for its proper execution, 
involves extra services and expense for changes in or additions to the draw- 
ings, specifications or other documents; or if a contract be let by cost of 
labor and material plus a percentage or fixed sum; or if the Architect is 
put to labor or expense by delays caused by the Owner or a contractor, or 
by the delinquency or insolvency of either, or as a result of damage by 
fire he shall be equitably paid for such extra service and expense. 

Should the execution of any work designed or specified by the Architect, 
or any part of such work be abandoned or suspended, the Architect is to 
be paid in accordance with or in proportion to the terms of Article 6 for the 
service rendered on account of it up to the time of such abandonment or 
suspension. 

6. Payments.—Whether the work be executed or whether its execu- 
tion be suspended or abandoned in part or whole, payments to the Architeet 
on his fee are, subject to the provisions of Article 5, to be made as follows: 

Upon completion of the preliminary studies, a sum equal to 20% of the 
basic rate computed upon a reasonable estimated cost. 

Upon completion of specifications and general working drawings (ex- 
clusive of details) a sum sufficient to increase payments on the fee to 60% 
of the rate or rates of commission arising from this agreement, computed 
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upon a reasonable cost estimated on such completed specifications and draw- 
ings, or if bids have been received, then computed upon the lowest bona 
fide bid or bids. 

From time to time during the execution of work and in proportion to the 
amount of service rendered by the Architect, payments shall be made 
until the aggregate of all payments made on account of the fee under this 
Article, but not including any covered by the provisions of Article 5, shall 
be a sum equal to the rate or rates of commission arising from this agree- 
ment, computed upon the final cost of the work. 

Payments to the Architect, other than those on his fee, fall due from 
time to time as his work is done or as costs are incurred. 

No deduction shall be made from the Architect’s fee on account of 
penalty, liquidated damages, or other sums withheld from payments to 
contractors. 

7. The Owner’s Decisions.—The Owner shall give thorough consider- 
ation to all sketches, drawings, specifications, proposals, contracts, and other 
documents laid before him by the Architect and, whenever prompt action 
is necessary, he shall inform the Architect of his decisions in such reason- 
able time as not to delay the work of the Architect nor to prevent him 
from giving drawings or instructions to contractors in due season. 

8. Survey, Borings, and Tests.—The Owner shall furnish the Architect 
with a complete and accurate survey of the building site, giving the 
grades and lines of streets, pavements, and adjoining properties; the rights, 
restrictions, easements, boundaries, and contours of the building site, and 
full information as to sewer, water, gas, and electrical service. The Owner 
is to pay for borings or test pits and for chemical, mechanical, or other 
tests when required. 

9. Supervision of the Work.—The Architect will endeavor to guard 
the Owner against defects and deficiencies in the work of contractors, but 
he does not guarantee the performance of their contracts. The supervision 
of an architect is to be distinguished from the continuous personal super- 
intendence to be obtained by the employment of a clerk-of-the-works. 

When authorized by the Owner, a clerk-of-the-works acceptable to both 
Owner and Architect shall be engaged by the Architect at a salary satis- 
factory to the Owner and paid by the Owner, upon presentation of the 
Architect’s monthly certificates. 

10. Preliminary Estimates.—When requested to do so, the Architect 
will make or procure preliminary estimates on the cost of the work and he 
will endeavor to keep the actual cost of the work as low as may be con- 
sistent with the purpose of the building and with proper workmanship and 
material, but no such estimate can be regarded as other than an approxi- 
mation. 

ll. Definition of the Cost of the Work.—The words ‘‘the cost of the 
work’’ as used in Articles 2 and 6 hereof are ordinarily to be interpreted as 
meaning the total of the contract sums incurred for the execution of the 
work, not including Architect ’s and Engineer’s fees, or the salary of the 
Clerk-of-the-Works, but in certain rare cases, e. g., when labor or material 
is furnished by the Owner below its market cost or when old materials are 
re-used, the cost of the work is to be interpreted as the cost of all 
materials and labor necessary to complete the work, as such cost would 
have been if all materials had been new and if all labor had been fully 
paid at market prices current when the work was ordered, plus contractor’s 
profits and expenses. 


INSTITUTE FORMS AND DOCUMENTS 191 


12. Ownership of Documents.—Drawings and specifications as instru- 
ments of service are the property of the Architect whether the work for 
which they are made be executed or not. 

13. Successors and Assignment.—The Owner and the Architect, each 
binds himself, his successors, executors, administrators, and assigns to the 
other party to this agreement, and to the successors, executor, administra- 
tors, and assigns of such other party in respect of all the covenants of this 
agreement. : 

The Architect shall have the right to join with him in the performance 
of this agreement, any architect or architects with whom he may in good 
faith enter into partnership relations. In case of the death or disability of 
one or more partners, the rights and duties of the Architect, if a firm, 
shall devolve upon the remaining partner or partners or upon such firm as 
may be established by him or them, and he, they or it shall be recognized 
as the ‘‘successor’’ of the Architect, and so on until the service covered 
by the agreement has been performed. The Owner shall have the same 
rights, but in his case no limitation as to the vocation of those admitted 
to partnership is imposed. 

Except as above, neither the Owner nor the Architect shall assign, sublet 
or transfer his interest in this agreement without the written consent of the 
other. 

14. Arbitration—All questions in dispute under this agreement shall 
be submitted to arbitration at the choice of either party. 

No one shall be nominated or act as an arbitrator who is in any way 
financially interested in this contract or in the business affairs of either 
party. ; 

The general procedure shall conform to the laws of the State in which 
the work is to be erected. ‘Unless otherwise provided by such laws, the 
parties may agree upon one arbitrator; otherwise there shall be three, 
one named in writing by each party and the third chosen by these two 
arbitrators, or if they fail to select a third within ten days, then he shall 
be chosen by the presiding officer of the Bar Association nearest to the 
location of the work. Should the party demanding arbitration fail to 
name an arbitrator within ten days of his demand, his right to arbitration 
shall lapse. Should the other party fail to choose an arbitrator within said 
ten days, then such presiding officer shall appoint such arbitrator. Should 
either party refuse or neglect to supply the arbitrators with any papers or 
information demanded in writing, the arbitrators are empowered by both 
parties to proceed ex parte. 

The arbitrators shall act with promptness. If there be one arbitrator 
his decision shall be binding; if three, the decision of any two shall be 
binding. Such decision shall be a condition precedent to any right of legal 
action, and wherever permitted by law it may be filed in Court to carry 
it into effect. 

The arbitrators shall fix their own compensation, unless otherwise pro- 
vided by agreement, and shall assess the costs and charges of the arbitra- 
tion upon either or both parties. 

The award of the arbitrators must be in writing and, if in writing, it 
shall not be open to objection on account of the form of the proceedings 
or the award, unless otherwise provided by the laws of the State in which 
the work is to be erected. 

The Owner and the Architect hereby agree to the full performance of 
the covenants contained herein, 
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IN WITNESS WHEREOF they have executed this agreement, the 
day and year first above written. 
In Presence of 


Ce a) 


a 


A FORM OF 
AGREEMENT BETWEEN OWNER AND ARCHITECT 
ON THE FEE PLUS COST SYSTEM. 


COPYRIGHT 1917 BY THE AMERICAN INSTITUTE 
OF AROHITECTS, THE OCTAGON, WASHINGTON, D. 0. 


THIS AGREEMENT made: the: ii. jar sec «peters etstayerevertenonersiere iets cletsun eeepetetal ata 
Gay “Of. ai eise wien in the year Nineteen Hundred and.............-.+-- 
by and “Det wean').5).% ties siarscarera ovsre/a\eveictocale tie sinselovetace otersiote siciererarerenslaane scciere 
hereinafter called the Owner, and..........ccsesecccccccctevces shsrooreheta 
BO ACIOIIG G ONC SOD EOS Et SOLO AUDI OMG hereinafter called ‘the Architect 
WITN ESSETH, that whereas the Owner intends to erect......... siavepokonmie 


(Add here brief description of scope and manner of execution of work.) 
NOW, THEREFORE, the Owner and the Architect, for the considera- 
tions hereinafter named, agree as follows: 
The Architect agrees to perform for the above-named work, profes- 
sional services as stated in Article 1 of the ‘‘Conditions of Agreement 
between Owner and Architect’’ hereinafter set forth. 


The Owner agrees to pay the Architect the sum of............. sine 
EC ROE CAGMSO COATT ODEO NG OORT DONC Ou Dab SURE dollars (Sixt Siaicotsseire ate) 
as his; fees of swhiehica cle tite ss cic onsale ei victete Uinlclaleleee wieara aseveag ete shetatenveetets 
dolate (Bishi ees "isto: bes paid Imennia. ome soe equal installments 
monthly, be@innin ws. tere. athens wee ote alee , the balance to be paid on 


issuance of final certificate; and to reimburse the Architect monthly all 
costs incurred by him in the performance of his duties hereunder as more 
fully set forth in the said ‘‘Conditions.’’ 


The parties hereto further agree to the following: 


CONDITIONS OF AGREEMENT BETWEEN OWNER AND 
ARCHITECT. 


Article 1, The Architect’s Services——The Architect’s professional 
services consist of the necessary conferences, the preparation of prelim- 
inary studies, working drawings, specifications, large-scale and full-size 
detail drawings; the drafting of forms of proposals and contracts; the 
issuance of certificates of payment; the keeping of accounts, the general 
administration of the business and supervision of the work. 

2. The Architect’s Fee.—The fee payable by the Owner to the Archi- 
tect for his personal professional services shall be as named elsewhere in 
this Agreement. 


ee | 
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In ease of the abandonment or suspension of the work or of any part 
or parts thereof, the Architect is to be paid in proportion to the services 
rendered on account of it up to the time of its ‘abandonment or suspension, 
such proportion being 20% upon completion of preliminary sketches and 
60% upon completion of working drawings and specifications. 

If the scope of the work or the manner of its execution is materially 
changed subsequent to the signing of the Agreement the fee shall be 
adjusted to fit the new conditions. 

If additional personal service of the Architect is made necessary by the 
delinquency or insolvency of either the Owner or the Contractor, or as a 
result of damage by fire, he shall be equitably paid by the Owner for 
such extra service. 

3. The Architect’s Costs.—The Architect shall maintain an efficient 
and accurate cost-keeping system as to all costs incurred by him, in con- 
nection with the subject of this agreement, and his accounts, at all reason- 
able times, shall be open to the inspection of the Owner or his authorized 
representatives. 

The costs referred to in this Article comprise the following items: 

(a) The sums paid for drafting, including verification of shop drawings, 
for specification writing and for supervision of the work. 

(b) The sums paid to structural, mechanical, electrical, sanitary or 
other engineers. 

(ec) The sums paid for incidental expenses such as costs of transporta- 
tion or living incurred by the Architect or his assistants while traveling 
in discharge of duties connected with the work, costs of reproducing 
drawings, printing or mimeographing the specifications, models, telegrams, 
long distance telephone calls, legal advice, expressage, ete. 

(d) A proportion of the general expenses of the Architect’s office, 
commonly called ‘‘Overhead,’’ representing items that cannot be appor- 
tioned in detail to this work, such as rent, light, heat, stenographer’s 
services, postage, drafting materials, telephone, accounting, business ad- 
ministration, etc. 

It is agreed that the charge for such general expenses shall be........ 
Bch RECON RTO per cent of item (a) of this article. 

4, Payments.—On or about the first day of each month the Architect 
shall present to the Owner a detailed statement of the payment due on 
account of the fee and the costs referred to in Article 3 and the Owner 
shall pay the Architect the amount thereof. 

5. The Owner’s Decisions.—The Owner shall give thorough consider- 
ation to all sketches, drawings, specifications, proposals, contracts and 
other documents laid before him by the Architect and, whenever prompt 
action ig necessary, he shall inform the Architect of his decisions in such 
reasonable time as not to delay the work of the Architect nor to prevent 
him from giving drawings or instructions to Contractors in due season. 

6. Survey, Borings and Tests.—The Owner shall furnish the Architect 
with a complete and accurate survey of the building site, giving the grades 
and lines of streets, pavements and adjoining properties; the rights, 
restrictions, boundaries and contours of the building site, and full informa- 
tion as to sewers, water, gas and electrical service. The Owner is to pay 
for test borings or pits and for chemical, mechanical or other tests when 
Tequired. 

7. Supervision of the Work.—The Architect will endeavor to guard 
the Owner against defects and deficiencies in the work of contractors, but he 
does not guarantee the performance of their contracts. The supervision 
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of an Architeet is to be distinguished from the continuous personal super- 
intendence to be obtained by the employment of a clerk-of-the-works. 

When authorized by the Owner, a clerk-of-the-works, acceptable to both 
Owner and Architect, shall be engaged by the Architect at a salary satis- 
factory to the Owner and paid by the Owner. 

8. Preliminary Estimates.—When requested to do so, the Architect 
will make or procure preliminary estimates on the cost of the work and he 
will endeavor to keep the actual cost of the work as low as may be con- 
sistent with the purpose of the building and with proper workmanship and 
material, but no such estimate can be regarded as other than an 
approximation. 

9. Ownership of Documents.—Drawings and specifications as instru- 
ments of service are the property of the Architect whether the work for 
which they are made be executed or not. 

10. Successors and Assignment.—The Owner and the Architect, each 
binds himself, his successors, executors, administrators, and assigns to the 
other party to this agreement, and to the successors, executors, adminis- 
trators, and assigns of such other party in respect of all the covenants 
of this Agreement. 

The Architect shall have the right to join with him in the performance 
of this agreement, any architect or architects with whom he may in good 
faith enter into partnership relations. In case of the death or disability of 
one or more partners, the rights and duties of the Architect, if a firm, shall 
devolve upon the remaining partner or partners or upon such firm as may 
be established by him or them, and he, they or it, shall be recognized as 
the ‘‘sueccessor’’ of the Architect, and so on until the service covered by 
the agreement has been performed. The Owner shall have the same rights, 
but in his case no limitation as to the vocation of those admitted to 
partnership is imposed. 

Except as above, neither the Owner nor the Architect shall assign, sublet 
or transfer his interest in this agreement without the written consent of 
the other. 

11. Arbitration—All questions in dispute under this agreement shall 
be submitted to arbitration at the choice of either party. 

No one shall be nominated or act as an arbitrator who is in any way 
financially interested in this contract or in the business affairs of either 
party. 

The general procedure shall conform to the laws of the State in which 
the work is to be erected. Unless otherwise provided by such laws, the 
parties may agree upon one arbitrator; otherwise there shall be three, one 
named in writing by each party and the third chosen by these two arbi- 
trators, or if they fail to select a third within ten days, then he shall be 
chosen by the presiding officer of the Bar Association nearest to the location 
of the work. Should the party demanding arbitration fail to name an 
arbitrator within ten days of his demand, his right to arbitration shall 
lapse. Should the other party fail to choose an arbitrator within said ten 
days, then such presiding officer shall appoint such arbitrator. Should 
either party refuse or neglect to supply the arbitrators with any papers 
or information demanded in writing, the arbitrators are empowered by 
both parties to proceed ex parte. 

The arbitrators shall act with promptness. If there be one arbitrator 
his decision shall be binding; if three, the decision of any two shall be 
binding. Such decision shall be a condition precedent to any right of legal 
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action, and wherever permitted by law it may be filed in Court to carry 
it into effect. 

The arbitrators shall fix their own compensation, unless otherwise pro- 
vided by agreement, and shall assess the costs and charges of the arbitra- 
tion upon either or both parties. 

The award of the arbitrators must be in writing and, if in writing, it 
shall not be open to objection on account of the form of the proceedings 
or the award, unless otherwise provided by the laws of the State in 
which the work is to be erected. 

The Owner and the Architect hereby agree to the full performance 
of the covenants contained herein. 

IN WITNESS WHEREOF they have executed this agreement, the 
day and year first above written. 


a 


ee ee | 
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THE STANDARD FORM OF AGREEMENT BETWEEN CONTRACTOR 
AND OWNER. 


ISSUED BY THE AMERICAN INSTITUTE OF ARCHITECTS FOR USE WHEN A 
STIPULATED SUM FORMS THE BASIS OF PAYMENT. 


THIRD EDITION, COPYRIGHT, 1915-1918, BY THE AMERICAN INSTITUTE OF 
ARCHITECTS, THE OCTAGON HOUSE, WASHINGTON, D. 0. 


THIS FORM IS TO BE USED ONLY WITH THE STANDARD GENERAL CONDITIONS 
OF THE CONTRACT. 


THIS /AGREEMENT ) mado th Girarenem es:o so oie ie. 210 wrnielslateieivte eleleleysleleiaratars 
GAY OL cxteaaiaree mies eyt in the year Nineteen Hundred and........«...---. 
DY ANA. DEvLWECT re cnicrecorcpetalercele sha sere ei aleioret elie sebheucierancieretelate lauel atau aaa sretarmeeirens 


hereinafter called the Contractor, and.......6..ccec eee ee eee eseeeeeees 


NC OM I oa eA Os oo CH EEO Mee corre Lea charainatier called the Owner, 
WITNESSETH, that the Contractor and the Owner for the considerations 
hereinafter named agree as follows: 


Article 1. The Contractor agrees to provide all the materials and to 
perform all the work shown on the Drawings and described in the Speci- 
fications entitled 


(Here insert the caption descriptive of the work as used in the Proposal, General Oon- 
ditions, Specifications, and upon the Drawings.) 


acting as, and in these Contract Documents entitled the Architect, and to 
do everything required by the General Conditions of the Contract, the 
Specifications and the Drawings. 

Article 2. The Contractor agrees that the work under this Contract 
shall be substantially completed... .... ecsiee si w/are's ins vieltinie sw esis oiditelela aie 
(Bare oo the date or dates of completion, and stipulations as to liquidated damages, 

f any. 


Article 3. The Owner agrees to pay the Contractor in current funds 
for the performance of the Contract 
Siaiehesore DavoParey sascetedii a’ oameoncle tecsiate wicnar ontharntahe ashy ate nena (Beeecsiswts once SAD yeCh 
to additions and deductions as provided in the General Conditions of the 
Contract and to make payments on account thereof as provided therein, as 
follows: On or about the............. day of each month............. 
per cent of the value, proportionate to the amount of the Contract, of laber 
and materials incorporated in the wWork.........scsseceecsescccsvcceces 

al are tauetescovaverelet steer tar ais raebetyeneytistesste ener up to the first day of that month as 
delimated by the Architect, less the aggregate of previous payments, On 
substantial completion of the entire work, a sum sufficient to increase the 
total payments to.............. per cent ‘of the contract price, and...... 
ER CRO RO Cae days thereafter, provided the work be fully completed and 
the Contract fully performed, the balance due under the Contract. 

Article 4. The Contractor and the Owner: agree that the General Com: 
ditions of the Contract, the Specifications and the Drawings, together with 
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this Agreement, form the Contract, and that they are as fully a part of 
the Contract, as if hereto attached or herein repeated; and that the fol- 
lowing is an exact enumeration of the Specifications and Drawings: 

The Contractor and the Owner for themselves, their successors, execu- 
tors, administrators and assigns, hereby agree to the full performance of 
the covenants herein contained. 

IN WITNESS WHEREOF they have executed this agreement, the 
day and year first above written. 
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THE GENERAL CONDITIONS OF THE CONTRACT. 
Standard Form of the American Institute of Architects. 


THIRD EDITION, COPYRIGHT 1915-1918 BY THE AMERICAN INSTITUTE OF 
ARCHITECTS, THE OCTAGON HOUSE, WASHINGTON, D. ©. 


Index to the Articles of the General Conditions. 


1, Definitions. 23. Cash Allowances, 
2. Documents. 24, Changes in the Work. 
3. Details and Instructions. 25, Claims for Extras. 
4. Copies Furnished. 26. Applications for Payments. 
5. Shop Drawings. 27. Certificates and Payments, 
6. Drawings on the Work. 28. Payments Withheld. 
7. Ownership of Drawings. 29. Liens, 
8. Samples. 30. Permits and Regulations. 
9. The Architect’s Status. 31. Royalties and Patents. 
10. The Architect’s Decisions. 32. Use of Premises. 
11, Foreman, Supervision. 33. Cleaning up. 
12. Materials, Appliances, Em- 34. Cutting, Patching and Digging. 
ployees. 85. Delays. 
13. Inspection of Work. 36. Owner’s Right to Do Work. 
14, Correction Before Final Pay- 37. Owner’s Right to Terminate 
ment. Contract. 
15. Deductions for Uncorrected 38. Contractor’s Right to Stop 
Work. Work or Terminate Contract. 
16. Correction After Final Pay- 39. Damages. 
ment. 40. Mutual Responsibility of Con- 
17. Protection of Work and tractors. 
Property. 41, Separate Contracts. 
18, Emergencies. 42, Assignment. 
19. Contractor’s Liability Insurance. 43. Subcontracts, 
20. Owner’s Liability Insurance. 44, Relations of Contractor and 
21. Fire Insurance. Subcontractor. 
22. Guaranty Bonds. 45, Arbitration. 
Article 1. Principles and Definitions.— ie 


(a) The Contract Documents consist of the Agreement, the General Con- 
ditions of the Contract, the Drawings and Specifications, including 
all modifications thereof incorporated in the documents before 
their execution. These form the Contract. 

(b) The Owner, the Contractor and the Architect are those named as such 
in the Agreement. They are treated throughout the Contract 
Documents as if each were of the singular number and masculine 
gender. 

(¢) The term Subcontractor, as employéd herein, includes only those having 
a direct contract with the Contractor and it includes one who 
furnishes material worked to a special design according to the 
plans or specifications of this work, but does not include one 
who merely furnishes material not so worked. 

(d) Written notice shall be deemed to have been duly served if delivered 
in person to the individual or to a member of the firm or to an 
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officer of the corporation for whom it is intended, or if delivered 
at or sent by registered mail to the last business address known 
to him who gives the notice. 

(e) The term ‘‘work’’ of the Contractor or Subcontractor includes labor 
or materials or both. 

(f) All time limits stated in the Contract Documents are of the essence of 
the contract. : 

(g) The law of the place of building shall govern the construction of this 
contract. 


Art. 2. Execution, Correlation and Intent of Documents.—The Con- 
tract Documents shall be signed in duplicate by the Owner and Contractor. 
In ease of failure to sign the General Conditions, Drawings or Specifications 
the Architect shall identify them. 

The Contract Documents are complementary, and what is called for by 
any one shall be as binding as if called for by all. The intention of the 
documents is to include all labor and materials reasonably necessary for the 
proper execution of the work. It is not intended, however, that materials 
or work not covered by or properly inferable from any heading, branch, 
class or trade of the specifications shall be supplied unless distinctly so 
noted on the drawings. Materials or work described in. words which so 
applied have a well known technical or trade meaning shall be held to 
refer to such recognized standards. ; 

Art. 3. Detail Drawings and Instructions.—The Architect shall fur- 
nish, with reasonable promptness, additional instructions, by means of 
drawings or otherwise, necessary for the proper execution of the work. 
All such drawings and instructions shall be consistent with the Contract 
Documents, true developments thereof, and reasonably inferable therefrom. 
The work shall be executed in conformity therewith and the Contractor 
shall do no work without proper drawings and instructions. In giving 
such additional instructions, the Architect shall have authority to make 
minor changes in the work, not involving extra cost, and not inconsistent 
with the purposes of the building. 

The Contractor and the Architect, if either so requests, shall jointly pre- 
pare a schedule, subject to change from time to time in accordance with 
the progress of the work, fixing the dates at which the various detail draw- 
ings will be required, and the Architect shall furnish them in accordance 
with that schedule. Under like conditions, a schedule shall be prepared, 
fixing the dates for the submission of shop drawings, for the beginning of 
manufacture and installation of materials and for the completion of the 
various parts of the work. 

Art. 4, Copies Furnished.—Unless otherwise provided in the Contract 
Documents the Architect will furnish to the Contractor, free of charge, 
all copies of drawings and specifications reasonably necessary for the 
execution of the work. 

Art. 5. Shop Drawings.—The Contractor shall submit, with such 
promptness as to cause no delay in his own work or in that of any other 
contractor, two copies of all shop or setting drawings and schedules required 
for the work of the various trades and the Architect shall pass upon them 
with reasonable promptness. The Contractor shall make any corrections 
required by the Architect, file with him two corrected copies and furnish 
such other copies as may be needed. The Architect’s approval of such 
drawings or schedules shall not relieve the Contractor from responsibility 
for deviations from drawings or specifications, unless he has in writing 
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called the Architect’s attention to such deviations at the time of submission, 
nor shall it relieve him from responsibility for errors of any sort in shop 
drawings or schedules. 

Art. 6. Drawings and Specifications on the Work.—The Contractor 
shall keep one copy of all drawings and specifications on the work, in good 
order, available to the Architect and to his representatives. 

Art. 7. Ownership of Drawings and Models.—All drawings, specifica- 
tions and copies thereof furnished by the Architect are his property. They 
are not to be used on other work and, with the exception of the signed con- 
tract set, are to be returned to him on request, at the completion of the 
work. All models are the property of the Owner. 

Art. 8. Samples.—The Contractor shall furnish for approval all sam- 
ples as directed. The work shall be in accordance with approved samples, 

Art. 9, The Architect’s Status.——The Architect shall have general 
supervision and direction of the work. He is the agent of the Owner only 
to the extent provided in the Contract Documents and when in special 
instances he is authorized by the Owner so to act, and in such instances he 
shall, upon request, show the Contractor written authority. He has 
authority to stop the work whenever such stoppage may be necessary to 
insure the proper execution of the Contract. 

As the Architect is, in the first instance, the interpreter of the condi- 
tions of the Contract and the judge of its performance, he shall side neither 
with the Owner nor with the Contractor, but shall use his powers under the 
contract to enforce its faithful performance by both. 

In case of the termination of the employment of the Architect, the 
Owner shall appoint a capable and reputable Architect, whose status under 
the contract shall be that of the former Architect. 

Art. 10. The Architect’s Decisions—The Architect shall, within a 
reasonable time, make decisions on all claims of the Owner or Contractor 
and on all other matters relating to the execution and progress of the 
work or the interpretation of the Contract Documents. 

The Architect’s decisions, in matters relating to artistic effect, shall be 
final, if within the terms of the Contract Documents. 

Except as above or as otherwise expressly provided in these General 
Conditions or in the specifications, all the Architect’s decisions are subject 
to arbitration. 

Art. 11. Foreman, Supervision—The Contractor shall keep on his 
work, during its progress, a competent foreman and any necessary assist- 
ants, all satisfactory to the Architect. The foreman shall not be changed 
except with the consent of the Architect, unless the foreman proves to be 
unsatisfactory to the Contractor and ceases to be in his employ. The 
foreman shall represent the Contractor in his absence and all directions 
given to him shall be as binding as if given to the Contractor. Important 
directions shall be confirmed in writing to the Contractor. Other directions 
shall be so confirmed on written request in each case. 

The Contractor shall give efficient supervision to the work, using his best 
skill and attention. He shall carefully study and compare all drawings, 
specifications and other instructions and shall at once report to the Archi- 
tect any error, inconsistency or omission which he may discover. 

Art, 12. Materials, Appliances, Employees.—Unless otherwise stipu- 
lated, the Contractor shall provide and pay for all materials, labor, water, 
tools, equipment, light and power necessary for the execution of the work. 

Unless otherwise specified, all materials shall be new and both workman- 
ship and materials shall be of good quality. The Contractor shall, if 
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required, furnish satisfactory evidence as to the kind and quality of 
materials. 

The Contractor shall not employ on the work any unfit person or anyone 
not skilled in the work assigned to him. 

Art. 13. Inspection of Work.—The Owner, the Architect and their 
representatives shall at all times have access to the work wherever it is in 
preparation or progress and the Contractor shall provide proper facilities 
for such access and for inspection. 

If the specifications, the Architect’s instructions, laws, ordinances or any 
public authority require any work to be specially tested or approved, the 
Contractor shall give the Architect timely notice of its readiness for inspec- 
tion, and if the inspection is by another authority than the Architect, of 
the date fixed for such inspection. Inspections by the Architect shall be 
promptly made. If any such work should be covered up without approval 
or consent of the Architect, it must, if required by the Architect, be 
uncovered for examination at the Contractor’s expense. 

Re-examination of questioned work may be ordered by the Architect. If 
such work be found in accordance with the contract, the Owner shall pay 
the cost of re-examination and replacement. If such work be found not in 
accordance with the contract, through the fault of the Contracter, the 
Contractor shall pay such cost, untsss he shall show that the defect in the 
work was caused by another contractor, and in that event the Owner shall 
pay such cost. 

Art, 14. Correction of Work Before Final Payment.—The Contractor 
shall promptly remove from the premises all materials condemned by the 
Architect as failing to conform to the Contract, whether incorporated in 
the work or not, and the Co nteactor shall promptly replace and re-execute 
his own work oa accordance with the Contract and without expense to the 
Owner and shall bear the expense of making good all work of other con- 
tractors destroyed or damaged by such removal or replacement. 

If the Contractor does not remove such condemned work and materials 
within a reasonable time, fixed by written notice, the Owner may remove 
them and may store the material at the expense of the Contractor. If the 
Contractor does not pay the expense of such removal within five days there- 
after, the Owner may, upon ten days written notice, sell such materials at 
auction or at private sale and shall account for the net proceeds thereof, 
after deducting all the costs and expenses that should have been borne by 
the Contractor. 

Art. 15. Deductions for Uncorrected Work.—If the Architect and 
Owner deem it inexpedient to correct work injured or done not in accord- 
ance with the Contract, the difference in value together with a fair allow- 
ance for damage shall be deducted. 

Art. 16. Correction of Work After Final Payment.—Neither the final 
certificate nor payment nor any provision in the Contract Documents shall 
relieve the Contractor of responsibility for faulty materials or workman- 
ship and he shall remedy any defects due thereto and pay for any damage 
to other work resulting therefrom, which shall appear within a period of 
two years from the time of installation. The Owner shall give notice of 
observed defects with reasonable promptness. All questions arising under 
this Article shall be decided under Articles 10 and 45. 

Art. 17. Protection of Work and Property.—The Contractor shall 
continuously maintain adequate protection of all his work from damage 
and shall protect the Owner’s property from injury arising in connection 
with this Contract. He shall make good any such damage or injury, except 
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such as may be directly due to errors in the Contract Documents. He shall 
adequately protect adjacent property as provided by law and the Contract 
Documents. 

Art. 18. Emergencies.—In an emergency affecting the safety of life 
or of the structure or of adjoining property, not considered by the Con- 
tractor as within the provisions of Article 17, then the Contractor, without 
special instruction or authorization from the Architect or Owner, is hereby 
permitted to act, at his discretion, to prevent such threatened loss or 
injury and he shall so act, without appeal, if so instructed or authorized. 
Any compensation claimed to be due to him therefor shall be determined 
under Articles 10 and 45 regardless of the limitations in Article 25 and in 
the second paragraph of Article 24. 

Art, 19. Contractor’s. Liability Insurance.—The Contractor shall 
maintain such insurance as will protect him from claims under workmen’s 
compensation acts and from any other claims for damages for personal 
injury, including death, which may arise from operations under this con- 
tract, whether such operations be by himself or by any subcontractor or 
anyone directly or indirectly employed by either of them. Certificates of 
such insurance shall be filed with the Owner, if he so require, and shall be 
subject to his approval for adequacy of protection. 

Art. 20. Owner’s Liability Insurance.—The Owner shall maintain such 
insurance as will protect him from his contingent liability for damages 
for personal injury, including death, which may arise from operations 
under this contract. 

Art. 21, Fire Insurance.—The Owner shall effect and maintain fire 
insurance upon the entire structure on which the work of this contract is 
to be done and upon all materials, in or adjacent thereto and intended for 
use thereon, to at least eighty per cent of the insurable value thereof. The 
loss, if any, is to be made adjustable with and payable to the Owner as 
Trustee for whom it may concern. 

All policies shall be open to inspection by the Contractor. If the Owner 
fails to show them on request or if he fails to effect or maintain insurance 
as above, the Contractor may insure his own interest and charge the cost 
thereof to the Owner. If the Contractor is damaged by failure of the 
Owner to maintain such insurance, he may recover under Art. 39. 

If required in writing by any party in interest, the Owner as Trustee 
shall, upon the occurrence of loss, give bond for the proper performance of 
his duties. He shall deposit any money received from insurance in an 
account separate from all his other funds and he shall distribute it in 
accordance with such agreement as the parties in interest may reach, or 
under an award of arbitrators appointed, one by the Owner, another by 
joint action of the other parties in interest, all other procedure being in 
accordance with Art. 45. If after loss no special agreement is made, re- 
placement of injured work shall be ordered under Art. 24, 

The Trustee shall have power to adjust and settle any loss with the in- 
surers unless one of the contractors interested shall object in writing 
within three working days of the occurrence of loss and thereupon arbitra- 
tors shall be chosen as above. The Trustee shall in that case make settle- 
ment with the insurers in accordance with the directions of such arbitra- 
tors, who shall also, if distribution by arbitration is required, direct such 
distribution. 

Art. 22. Guaranty Bonds.—The Owner shall have the right to require 
the Contractor to furnish bond covering the faithful performance of the 
contract and the payment of all obligations arising thereunder, in such 
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form as the Owner may prescribe and with such sureties as he may approve. 

If such bond is required by instructions given previous to the receipt of 

bids, the premium shall be paid by the Contractor; if subsequent thereto, 

it shall be paid by the Owner. 

Art. 23. Cash Allowances.—The Contractor shall include in the con- 
tract sum all allowances named in the Contract Documents and shall cause 
the work so covered to be done by such contractors and for such sums as the 
Architect may direct, the contract sum being adjusted in conformity there- 
with. The Contractor declares that the contract sum includes such sums 
for expenses and profit on account of cash allowances as he deems proper. 
No demand for expenses or profit other than those included in the contract 
sum shall be allowed. The Contractor shall not be required to employ for 
any such work persons against whom he has a reasonable objection. 

Art. 24. Changes in the Work.—The Owner, without invalidating the 
contract, may make changes by altering, adding to or deducting from the 
work, the contract sum being adjusted accordingly. All such work shall 
be executed under the conditions of the original contract except that any 
claim for extension of time caused thereby shall be adjusted at the time 
of ordering such change. 

Except as provided in Articles 3, 9 and 18, no change shall be made 
unless in pursuance of a written order from the Owner signed or counter- 
signed by the Architect, or a written order from the Architect stating that 
the Owner has authorized the change, and no claim for an addition to the 
contract sum shall be valid unless so ordered. 

The value of any such change shall be determined in one or more of the 
following ways: \ 

(a) By estimate and acceptance in a lump sum. 

(b) By unit prices named in the contract or subsequently agreed upon. 

(ec) By cost and percentage or by cost and a fixed fee. 

(d) If none of the above methods is agreed upon, the Contractor, provided 
he receives an order as above, shall proceed with the work, no 
appeal to arbitration being allowed from such order to proceed. 

In eases (c) and (d), the Contractor shall keep and present in such form 
as the Architect may direct, a correct account of the net cost of labor and 
materials, together with vouchers. In any case, the Architect shall certify 
to the amount, including a reasonable profit, due to the Contractor. Pend- 
ing final determination of value, payments on account of changes shall be 
made on the Architect’s certificate. 

Art. 25, Claims for Extras.—If the Contractor claims that any in- 
structions, by drawings or otherwise, involve extra cost under this contract, 
he shall give the Architect written notice thereof before proceeding to 
execute the work and, in any event, within two weeks of receiving such 
instructions, and the procedure shall then be as provided in Art. 24. No 
such claim shall be valid unless so made. 

Art. 26. Applications for Payments.—The Contractor shall submit to 
the Architect an application for each payment and, if required, receipts or 
other vouchers showing his payments for materials and labor, including 
payments to subcontractors as required by Article 44. 

If payments are made on valuation of work done, such application shall 
be submitted at least ten days before each payment falls due, and, if re- 
quired, the Contractor shall, before the first application, submit to the 
Architect a schedule of values of the various parts of the work, including 
quantities, aggregating the total sum of the contract, divided so as to 
facilitate payments to subcontractors in accordance with Article 44 (e), 
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made out in such form and, if required, supported by such evidence as to 
its correctness, as the Architect may direct. This schedule, when approved 
by the Architect, shall be used as a basis for certificates of payment, unless 
it be found to be in error. In applying for payments, the Contractor shall 
submit a statement based upon this schedule and, if required, itemized in 
such form and supported by such evidence as the Architect may direct, 
showing his right to the payment claimed. 

Art. 27. Certificates and Payments.—If the Contractor has made appli- 
cation as above, the Architect shall, not later than the date when each 
payment falls due, issue to the Contractor a certificate for such amount as 
he decides to be properly due. 

No certificate issued nor payment made to the Contractor, nor partial or 
entire use or occupancy of the work by the Owner shall be an acceptance 
of any work or materials not in accordance with this contract. The making 
and acceptance of the final payment shall constitute a waiver of all claims 
by the Owner, otherwise than under Articles 16 and 29 of these conditions 
or under requirement of the specifications, and of all claims by the Con- 
tractor, except those previously made and still unsettled. 

Should the Owner fail to pay the sum named in any certificate of the 
Architect or in any award by arbitration, upon demand when due, the Con- 
tractor shall receive, in addition to the sum named in the certificate, interest 
thereon at the legal rate in force at the place of building. 

Art. 28. Payments Withheld.—The Architect may withhold or, on 
account of subsequently discovered evidence, nullify the whole or a part of 
any certificate for payment to such extent as may be necessary to protect 
the Owner from loss on account of: 

(a) Defective work not remedied. 

(b) Claims filed or reasonable evidence indicating probable filing of claims. 

(¢) Failure of the Contractor to make payments properly to subcontractors 
or for material or labor. 

(d) A reasonable doubt that the contract can be completed for the balance 
then unpaid. 

(e) Damage to another contractor under Article 40. 

When all the above grounds are removed certificates shall at once be 
issued for amounts withheld because of them. 

Art. 29. Liens—Neither the final payment nor any part of the 
the retained percentage shall become due until the Contractor, if required, 
shall deliver to the Owner a complete release of all liens arising out of this 
contract, or receipts in full in lieu thereof and, if required in either case, 
an affidavit that so far as he has knowledge or information the releases and 
receipts include all the labor and material for which a lien could be filed; 
but the Contractor may, if any subcontractor refuses to furnish a release 
or receipt in full, furnish a bond satisfactory to the Owner, to indemnify 
him against any claim by lien or otherwise. If any lien or claim remain 
unsatisfied after all payments are made, the Contractor shall refund to the 
Owner all moneys that the latter may be compelled to pay in discharging 
such lien or claim, including all costs and a reasonable attorney’s fee. 

Art. 30. Permits and Regulations.—The Contractor shall obtain and 
pay for all permits and licenses, but not permanent easements, and shall 
give all notices, pay all fees and comply with all laws, ordinances, rules and 
regulations bearing on the conduct of the work as drawn and specified. If 
the Contractor observes that the drawings and specifications are at variance 
therewith, he shall promptly notify the Architect in writing, and any neces- 
sary changes shall be adjusted under Article 24. If the Contractor performs 
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any work knowing it to be contrary to such laws, ordinances, rules and 
regulations, and without such notice to the Architect, he shall bear all 
costs arising therefrom. 

Art. 31. Royalties and Patents.—The Contractor shall pay all royal- 
ties and license fees. He shall defend all suits or claims for infringement 
of any patent rights and shall save the Owner harmless from loss on account 
thereof, except that the Owner shall be responsible for all such loss when 
the product of a particular manufacturer or manufacturers is specified, but 
if the Contractor has information that the article specified is an infringe- 
ment of a patent he shall be responsible for such loss unless he promptly 
gives such information to the Architect or Owner. 

Art. 32. Use of Premises.—The Contractor shall confine his apparatus, 
the storage of materials and the operations of his workmen to limits indi- 
cated by law, ordinances, permits or directions of the Architect and shall 
not unreasonably encumber the premises with his materials. 

The Contractor shall not load or permit any part of the structure to be 
loaded with a weight that will endanger its safety. 

The Contractor shall enforce the Architect’s instructions regarding signs, 
advertisements, fires and smoking. 

Art. 33. Cleaning Up.—The Contractor shall at all times keep the 
premises free from accumulations of waste material or rubbish caused by 
his employees or work and at the completion of the work he shall remove 
all his rubbish from and about the building and all his tools, scaffolding 
and surplus materials and shall leave his work ‘‘broom clean’’ or its equiva-_ 
lent, unless more exactly specified. In case of dispute the Owner may 
remove the rubbish and charge the cost to the several contractors as the 
Architect shall determine to be just. 

Art. 34. Cutting, Patching and Digging.—The Contractor shall do all 
cutting, fitting or patching of his work that may be required to make its 
several parts come together properly and fit it to receive or be received by 
work of other contractors shown upon, or reasonably implied by, the Draw- 
ings and Specifications for the completed structure and he shall make good 
after them, as the Architect may direct. 

Any cost caused by defective or ill-timed work shall be borne by the party 
responsible therefor. 

The Contractor shall not endanger any work by cutting, digging or other- 
wise and shall not cut or alter the work of any other contractor save with 
the consent of the Architect. 

Art, 35. Delays.—If the Contractor be delayed in the completion of 
the work by any act or neglect of the Owner or the Architect, or of any 
employee of either, or by any other contractor employed by the Owner, or 
by changes ordered in the work, or by strikes, lockouts, fire, unusual delay 
by common carriers, unavoidable casualties or any causes beyond the Con- 
tractor’s control, or by delay authorized by the Architect pending arbitra- 
tion, or by any cause which the Architect shall decide to justify the delay, 
then the time of completion shall be extended for such reasonable time as 
the Architect may decide. 

No such extension shall be made for delay occurring more than seven 
days before claim therefor is made in writing to the Architect. In the 
case of a continuing cause of delay, only one claim is necessary. 

If no schedule is made under Art. 3, no claim for delay shall be allowed 
on account of failure to furnish drawings until two weeks after demand 
for such drawings and not then unless such claim be reasonable. 
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This article does not exclude the recovery of damages for delay by either 
party under article 39 or other provisions in the contract documents. 

Art. 36. Owner’s Right to Do Work.—If the Contractor should neg- 
lect to prosecute the work properly or fail to perform any provision of this 
contract, the Owner, after three days’ written notice to the Contractor, may, 
without prejudice to any other remedy he may have, make good such 
deficiencies and may deduct the cost thereof from the payment then or there- 
after due the Contractor; provided, however, that the Architect shall ap- 
prove both such action and the amount charged to the Contractor. 

Art. 37. Owner’s Right to Terminate Contract.—If the Contractor 
should be adjudged a bankrupt, or if he should make a general assignment 
for the benefit of his creditors, or if a receiver should be appointed on 
account of his insolvency, or if he should, except in cases recited in Article 
35, persistently or repeatedly refuse or fail to supply enough properly 
skilled workmen or proper materials, or if he should fail to make prompt 
payment to subcontractors or for material or labor, or persistently disre- 
gard laws, ordinances or the instructions of the Architect, or otherwise be 
guilty of a substantial violation of any provision of the contract, then the 
Owner, upon the certificate of the Architect that sufficient cause exists to 
justify such action, may, without prejudice to any other right or remedy 
and after giving the Contractor seven days’ written notice, terminate the 
employment of the Contractor and take possession of the premises and of 
all materials, tools and appliances thereon and finish the work by whatever 
method he may deem expedient. In such case the Contractor shall not be 
entitled to receive any further payment until the work is finished. If the 
unpaid balance of the contract price shall exceed the expense of finishing 
the work, including compensation to the Architect for his additional services, 
such excess shall be paid to the Contractor. If such expense shall exceed 
such unpaid balance, the Contractor shall pay the difference to the Owner. 
The expense incurred by the Owner as herein provided, and the damage in- 
curred through the Contractor’s default, shall be certified by the Architect. 

Art. 38. Contractor’s Right to Stop Work or Terminate Contract.— 
If the work should be stopped under an order of any court, or other public 
authority, for a period of three months, through no act or fault of the Con- 
tractor or of any one employed by him, or if the Owner should fail to 
pay to the Contractor, within seven days of its maturity and presentation, 
any sum certified by the Architect or awarded by arbitrators, then the 
Contractor may, upon three days’ written notice to the Owner and the 
Architect, stop work or terminate this contract and recover from the 
Owner payment for all work executed and any loss sustained upon any plant 
or material and reasonable profit and damages. 

Art. 39. Damages.—If either party to this contract should suffer 
damage in any manner because of any wrongful act or neglect of the other 
party or of any one employed by him, then he shall be reimbursed by the 
other party for such damage. ; 

Claims under this clause shall be made in writing to the party liable 
within a reasonable time of the first observance of such damage and not 
later than the time of final payment, except in case of claims under 
Article 16, and shall be adjusted by agreement or arbitration. 

Art. 40. Mutual Responsibility of Contractors——Should the Contractor 
cause damage to any other contractor on the work, the Contractor agrees, 
upon due notice, to settle with such contractor by agreement or arbitration, 
if he will so settle. If such other contractor sues the Owner on account of 
any damage alleged to have been so sustained, the Owner shall notify the 
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Contractor, who shall defend such proceedings at the Owner’s expense and, 
if any judgment against the Owner arise therefrom, the Contractor shall 
pay or satisfy it and pay all costs incurred by the Owner. 

Art, 41. Separate Contracts——The Owner reserves the right to let 
other contracts in connection with this work. The Contractor shall afford 
other contractors reasonable opportunity for the introduction and storage 
of their materials and the execution of their work and shall Properly 2 con- 
nect and coordinate his work with theirs. 

If any part of the Contractor’s work depends for proper execution or 
results upon the work of any other contractor, the Contractor shall inspect 
and promptly report to the Architect any defects in such work that render 
it unsuitable for such proper execution and results. His failure so to 
inspect and report shall constitute an acceptance of the other contractor’s 
work as fit and proper for the reception of his work, except as to defects 
which may develop in the other contractor’s work after the execution of 
his work. 

To insure the proper execution of his subsequent work the Contractor shall 
measure work already in place and shall at once report to the Architect any 
discrepancy between the executed work and the drawings. 

Art. 42. Assignment.—Neither party to the Contract shall assign the 
contract without the written consent of the other, nor shall the Contractor 
assign any moneys due or to become due to him hereunder, without the 
previous written consent of the Owner. ; 

Art, 43, Subcontracts.—The Contractor shall, as soon as practicable 
after the signature of the contract, notify the Architect in writing of the 
names of subcontractors proposed. for the principal parts of the work and 
for such others as the Architect may direct and shall not employ any that 
the Architect may within a reasonable time object to as incompetent or 
unfit. 

If the Contractor has submitted before signing the contract a list of 
subcontractors and the change of any name on such list is required or 
permitted after signature of agreement, the contract price shall be in- 
creased or diminished by the difference between the two bids. 

The Architect shall, on request, furnish to any subcontractor, wherever 
practicable, evidence of the amounts certified to on his account. 

The Contractor agrees that he is as fully responsible to the Owner for 
the acts and omissions of his subcontractors and of persons either directly 
or indirectly employed by them, as he is for the acts and omissions of 
persons directly employed by him. 

Nothing contained in the contract documents shall create any contractual 
relation between any subcontractor and the Owner. 

Art. 44, Relations of Contractor and Subcontractor.—The Contractor 
agrees to bind every subcontractor and every subcontractor agrees to be 
bound, by the terms of the General Conditions, Drawings and Specifications, 
as far as applicable to his work, including the following provisions of this 
Article, unless specifically noted to the contrary in a subcontract approved 
in writing as adequate by the Owner or Architect. This does not apply 
to minor subcontracts. 

The Subcontractor agrees— 

(a) To be bound to the Contractor by the terms of the General Conditions, 
Drawings and Specifications and to assume toward him all the 
obligations and responsibilities that he, by those documents, as- 
sumes toward the Owner. 
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(b) To submit to the Contractor applications for payment in such reason- 
able time as to enable the Contractor to apply for payment under 
Article 26 of the General Conditions. 

(c) To make all claims for extras, for extensions of time and for damages 
for delays or otherwise, to the Contractor in the manner provided 
in the General Conditions for like claims by the Contractor upon 
the Owner, except that the time for making claims for extra cost 
as under Article 25 of the General Conditions is one week. 

The Contractor agrees— 

(d) To be bound to the Subcontractor by all the obligations that the 
Owner assumes to the Contraétor under the General Conditions, 
Drawings and Specifications and by all the provisions thereof 
affording remedies and redress to the Contractor from the Owner. 

(e) To pay the Subcontractor, upon the issuance of certificates, if issued 
under the schedule of values described in Article 26 of the General 
Conditions, the amount allowed to the Contractor on account of 
the Subcontractor’s work to the extent of the Subcontractor’s 
interest therein. 

(f) To pay the Subcontractor, upon the issuance of certificates, if issued 
otherwise than as in (e), so that at all times his total payments 
shall be as large in proportion to the value of the work done by 
him as the total amount certified to the Contractor is to the value 
of the work done by him. 

(g) To pay the Subcontractor to such extent as may be provided by the 
Contract Documents or the subcontract, if either of these provides 
for earlier or larger payments than the above. 

(h) To pay the Subcontractor on demand for his work or materials as far 
as executed and fixed in place, less the retained percentage, at the 
time the certificate should issue, even though the Architect fails to 
issue it for any cause not the fault of the Subcontractor. 

(j) To pay the Subcontractor a just share of any fire insurance money 
received by him, the Contractor, under Article 21 of the General 
Conditions. 

(k) To make no demand for liquidated damages or penalty for delay in 
any sum in excess of such amount as may be specifically named 
in the subcontract. 

(1) That no claim for services rendered or materials furnished by the 
Contractor to the Subcontractor shall be valid unless written 
notice thereof is given by the Contractor to the Subcontractor 
during the first ten days of the calendar month following that in 
which the claim originated. 

(m) To give the Subcontractor an opportunity to be present and to submit 
evidence in any arbitration involving his rights. 

(n) To name as arbitrator under Article 45 of the General Conditions the 
person nominated by the Subcontractor, if the sole cause of dispute 
is the work, materials, rights or responsibilities of the Subcon- 
tractor; or, if of the Subcontractor and any other subcontractor 
jointly, to name. as such arbitrator the person upon whom they 
agree. 

The Contractor and the Subcontractor agree that— 

(o) In the matter of arbitration, their rights and obligations and all pro- 
cedure shall be analogous to those set forth in Article 45 of the 
General Conditions, 

Nothing in this Article shall create any obligation on the part of the 


INSTITUTE FORMS AND DOCUMENTS 209 


Owner to pay to or to see to the payment of any sums to any Subcontractor. 

Art. 45. Arbitration—Subject to the provisions of Article 10, all 
questions in dispute under this contract shall be submitted to arbitration 
at the choice of either party to the dispute. The Contractor agrees to push 
the work vigorously during arbitration proceedings. 

The demand for arbitration shall be filed in writing with the Architect, 
in the case of an appeal from his decision, within ten days of its receipt 
and in any other case within a reasonable time after cause thereof and 
in no ease later than the time of final payment, except as to questions 
arising under Article 16. If the Architect fails to make a decision within 
a reasonable time, an appeal to arbitration may be taken as if his decision 
had been rendered against the party appealing. 

No one shall be nominated or act as an arbitrator who is in any way 
financially interested in this contract or in the business affairs of either 
the Owner, Contractor or Architect. 

The general procedure shall conform to the laws of the State in which 
the work is to be erected. Unless otherwise provided by such laws, the 
parties may agree upon one arbitrator; otherwise there shall be three, one 
named, in writing, by each party to this contract, to the other party and to 
the Architect, and the third chosen by these two arbitrators, or if they fail 
to select a third within ten days, then he shall be chosen by the presiding 
officer of the Bar Association nearest to the location of the work. Should 
the party demanding arbitration fail to name an arbitrator within ten days | 
of his demand, his right to arbitration shall lapse. Should the other party 
fail to choose an arbitrator within said ten days, then such presiding officer 
shall appoint such arbitrator. Should either party refuse or neglect to 
supply the arbitrators with any papers or information demanded in writing, 
the arbitrators are empowered by both parties to proceed ex parte. 

The arbitrators shall act with promptness. If there be one arbitrator his 
decision shall be binding; if three the decision of any two shall be binding. 
Such decision shall be a condition precedent to any right of legal action, 
and wherever permitted by law it may be filed in Court to carry it into 
effect. 

The arbitrators, if they deem that the case demands it, are authorized to 
award to the party whose contention is sustained such sums as they shall 
deem proper for the time, expense and trouble incident to the appeal and, 
if the appeal was taken without reasonable cause, damages for delay. The 
arbitrators shall fix their own compensation, unless otherwise provided by 
agreement, and shall assess the costs and charges of the arbitration upon 
either or both parties. 

The award of the arbitrators must be in writing and, if in writing, it 
shall not be open to objection on account of the form of the proceedings 
or the award, unless otherwise provided by the laws of the State in which 
the work is to be erected. 

In the event of such laws providing on any matter covered by this article 
otherwise than as hereinbefore specified, the method of procedure throughout 
and the legal effect of the award shall be wholly in accordance with the said 
State laws, it being intended hereby to lay down a principle of action to be 
followed, leaving its local application to be adapted to the legal require- 
ments of the place in which the work is to be erected. 
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THE STANDARD FORM OF BOND. 


FOR USE IN CONNECTION WITH THE THIRD EDITION OF THE STANDARD 
FORM OF AGREEMENT AND GENERAL CONDITIONS OF THE CONTRACT. 


OOPYRIGHT 1915, BY THE AMERICAN INSTITUTE OF ARCHITECTS, THE OCTAGON 
HOUSE, WASHINGTON, D. 0. 


Cee EHH HE HHH eee gH HOH OH EEE HE EERE EHH eet OEE EE HEHEHE HEHEHE HH EE HEHE EEE EEE 


hereinafter called the Principal, BAILS aYSrxe ster eial ots Wielwiay oh evel she Zee eNa pore ceeenatenen el 
(Here insert the name and address or legal = of one or more sancti 


Pee eee oe ce ee eee eee oe ng 8 80 8 oe se ele eos citle cle ce eee eie cee ecseesies eats {ee 
hereinafter called the Surety or Gace are held and firmly hoa unto 
(Here insert the name and address or legal title of the Owner.) 


Come eee ee eee eee eer eee ner eee ee seeseeeereeeeeeeeeeseeeEeoeeetese ee eeeEH Ee y 


eee eee eee ee eee eee tere eer eseeeeeeeeseeeeeroereesee ese (Poses eeete gt eeseoe 


for the payment whereof the Principal and the Surety or Sureties bind 
themselves, their heirs, executors, administrators, successors and assigns, 
jointly and severally, firmly, by these presents. 

Whereas, the Principal has, by means of a written Agreement, dated 
SHasoic fala letal clone Miata sfc o's aie iaeneb ol erste entered into a contract with the Owner for 
a copy of which Agreement is by reference made a part hereof ; 

Now, Therefore, the Condition of this Obligation is such that if the 
Principal shall faithfully perform the Contract on his part, and satisfy all 
claims and demands, incurred for the same, and shall fully indemnify and 
save harmless the Owner from all cost and damage which he may suffer 
by reason of failure so to do, and shall fully reimburse and repay the 
Owner all outlay and expense which the Owner may incur in making good 
any such default, and shall pay all persons who have contracts directly 
with the Principal for labor or materials, then this obligation shall be 
null and void; otherwise it shall remain in full force and effect. 

Provided, however, that no suit, action or proceeding by reason of 
any default whatever shall be brought on this Bond after................ 
months from the day on which the final payment under the Contraet falls 
due. 

And Provided, that any alterations which may be made in the terms 
of the Contract, or in the work to be done under it, or the giving by the 
Owner of any extension of time for the performance of the Contract, or 
any other forbearance on the part of either the Owner or the Principal to 
the other shall not in any way release the Principal and the Surety or 
Sureties, or either or any of them, their heirs, executors, administrators, 
successors or assigns from their liability hereunder, notice to the Surety 
or Sureties of any such alteration, extension or forbearance being hereby 
waived. 
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Signed and Sealed this.................0.. day Of sicisdes as cart oe 19... 


In Presence of 


Ce ee rs 
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as to 
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THE STANDARD FORM OF AGREEMENT BETWEEN CONTRACTOR 
AND SUBCONTRACTOR. 


FOR USE IN CONNECTION WITH THE THIRD EDITION OF THE STANDARD 
FORM OF AGREEMENT AND GENERAL CONDITIONS OF THE CONTRACT. 


COPYRIGHT 1915, BY THE AMERICAN INSTITUTE OF ARCHITECTS, THE OCTAGON 
HOUSE, WASHINGTON, D. C. 


THIS AGREEMENT, made this.............. ay OL neice ee ID. 
DL ANG: "DOCWOOI, cicte/ateretsxe% c atcherais aierelevs suevars Move) SealMlersrereteune hereinafter galled 
the- Subcontractor and. </siciie tee 1 nisie ed ores tol syo eel even ieteyelenay sie elsieevens seralaaie 


hereinafter called the Contractor. 

WITNESSETH, That the Subcontractor and Contractor for the consid- 
erations hereinafter named agree as follows: 

Section 1. The Subcontractor agrees to furnish all material and per- 
form all work as described in Section 2 hereof for (Here name the kind of building.) 


for (Here insert the name of the Owner.) 


hereinafter called the Owner, at (Here insert the location of the work.) 
in accordance with the General Conditions of the Contract between the 
Owner and the Contractor, and in accordance with the Drawings and the 
Specifications prepared! by. oo: cece slave cre se alee c= ollalarewe 1c elehate eyareie eleva terete 
hereinafter called the Architect, all of which General Conditions, Drawings 
and Specifications signed by the parties thereto or identified by the 
Architect, form a part of a Contract between the Contractor and the 
OWNER CATOG rarer sinisierstclelarsroustelereiereieraretmnre vor ier versters , 19...., and hereby be- 
come a part of this Contract. 

Section 2. The Subcontractor and the Contractor agree that the 
materials to be furnished and work to be done by the Subcontractor are 


(Here insert a precise description of the work, preferably by reference to the numbers of 
the Drawings and the pages of the Specifications.) 2 
Section 3, The Subcontractor agrees to complete the several portions 


and the whole of the work herein sublet by the time or times following: 
(Here insert the date or dates and if there be liquidated damages state them.) 

Section 4. The Contractor agrees to pay the Subcontractor for the 
performance: of his work ‘theveum’ Of 5-1). tis cias:s\ si v,0/« aa jor aieleie aisle ake aielereines 
a oere eee esd x oie re TneRe Ms erers Sh opakerorvey Reet AS ata caters cote aneven: Ventanas (Beceem) 
in current funds, subject to additions and deductions for changes as may 
be agreed upon, and to make payments on account thereof in accordance 
with Section 5 hereof. 

Section 5. The Contractor and Subcontractor agree to be bound by 
the terms of the General Conditions, Drawings and Specifications as far as 
applicable to this subcontract, and also by the following provisions: 

The Subcontractor agrees: 

(a). To be bound to the Contractor by the terms of the General Condi- 
tions, Drawings and Specifications, and to assume toward him all the 
obligations and responsibilities that he, by those documents, assumes 
toward the Owner. 

(b) To submit to the Contractor applications for payment in such reason- 
able time as to enable the Contractor to apply for payment under his 
contract. 

(c) To make all claims for extras, for extensions of time and for 
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damages for delays or otherwise, to the Contractor in the manner provided 
in the General Conditions for like claims by the Contractor upon the 
Owner, except that the time for making claims for extra cost is one week. 

The Contractor agrees: 

(d) To be bound to the Subcontractor by all the obligations that the 
Owner assumes to the Contractor under the General Conditions, Drawings 
and Specifications, and by all the provisions thereof affording remedies and 
redress to the Contractor from the Owner. 

(e) To pay the Subcontractor, upon the issuance of certificates, if issued 
under a schedule of values, the amount allowed to the Contractor on ac- 
count of the Subcontractor’s work to the extent of the Subcontractor’s 
interest therein. 

(f) To pay the Subcontractor, upon the issuance of certificates, if issued 
otherwise than as in (¢), so that at all times his total payments shall be 
as large in proportion to the value of the work done by him as the total 
amount certified to the Contractor is to the value of the work done by him. 

(9) To pay the Subcontractor to such extent as may be provided by 
the Contract Documents or the Subcontract, if either of these provides for 
earlier or larger payments than the above. 

(h) To pay the Subcontractor on demand for his work or materials as 
far as executed and fixed in place, less the retained percentage, at the time 
the certificate should issue, even though the Architect fails to issue it for | 
any cause not the fault of the Subcontractor. 

(j) To pay the Subcontractor a just share of any fire insurance money 
received by him, the Contractor, under the General Conditions. 

(%) To make no demand for liquidated damages or penalty for delay 
in any sum in excess of such amount as may be specifically named in the 
Subcontract. 

(1) That no claim for services rendered or materials furnished by the 
Contractor to the Subcontractor shall be valid unless written notice thereof 
is given by the Contractor to the Subcontractor during the first ten days 
of the calendar month following that in which the claim originated. 

(m) To give the Subcontractor an opportunity to be present and to 
submit evidence in any arbitration involving his rights. 

(n) To name as arbitrator under the General Conditions, the person 
nominated by the Subcontractor if the sole cause of dispute is the work, 
materials, rights or responsibilities of the Subcontractor; or, if of the 
Subcontrastor and any other Subcontractor jointly, to name as such arbi- 
trator the person upon whom they agree. 

The Contractor and the Subcontractor agree that: 

(0) In the matter of arbitration, their rights and obligations and all 
procedure shall be analogous to those set forth in the General Conditions. 

Nothing herein shall create any obligation on the part of the Owner 
to pay or to see to the payment of any sums to any Subcontractor. 

Section 6. 


were em eee eee tere rears eesreereeeeeesreeeeseeeeserereoeseenereeeeseeeeescaore 


Finally—tThe Subcontractor and Contractor, for themselves, their heirs, 
suecessors, executors, administrators and assigns, do hereby agree to the 
full performance of the covenants herein contained. 
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IN WITNESS WHEREOF they have hereunto set their hands the day 
and date first above written. 


In Presence of 


Subcontractor. 


Contractor. 


INSTITUTE FORMS AND DOCUMENTS 215 


STANDARD FORM OF ACCEPTANCE OF SUBCONTRACTOR ’S 
PROPOSAL. | 


FOR USE IN CONNECTION WITH THE THIRD EDITION OF THE STANDARD 
FORM OF AGREEMENT AND GENERAL CONDITIONS OF THE CONTRAOT. 


COPYRIGHT 1915, BY THE AMERICAN INSTITUTE OF ARCHITECTS, THE OCTAGON 
HOUSE, WASHINGTON, D. 0. 


Dear Sir: Having entered into a confract with ................ce0ee 
(Here insert the name and address or corporate title of the Owner.) 


for the erection of 
(Here insert the kind of work aad the place at which it is to be erected. ) 


in accordance with the plans and specifications prepared by 
(Here insert the name and address of the Architect.) 


and in accordance with the General Conditions of the Contract prefixed to 


the specifications, the undersigned hereby accepts your proposal of........ 
(Here insert date.) 


to provide all the materials and do all the work of ............eceeeeeee 


(Here insert the kind of work to be done, as plumbing, roofing, etc., accurately describing 
by number, page, etc., the drawings and specifications governing such work.) 


The Undersigned agrees \|to pay you in current funds for the faithful 
performance of the subcontract established by this acceptance of your 
proposal the sum of 


Co Oe eee eee woe HEROES HES H HES EH HEE EHH HHO EOS, 
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Our relations in respect of this subcontract are to be governed by the 
plans and specifications named above, by the General Conditions of the 
Contract as far as applicable to the work thus sublet and especially by 
Article 44 of those conditions printed on the reverse hereof. 

Very truly yours, 


Article 44 of the General Conditions of the Contract. 


Relations of Contractor and Subcontractor—The Contractor agrees to 
bind every Subcontractor and every Subcontractor agrees to be bound, by 
the terms of the General Conditions, Drawings and Specifications, as far as 
applicable to his work, including the following provisions of this Article, 
unless specifically noted to the contrary in a subcontract approved in 
writing as adequate by the Owner or Architect. This does not apply to 
minor subcontracts. 

The Subcontractor agrees: 

(a) To be bound to the Contractor by the terms of the General Condi- 
tions, Drawings and Specifications, and to assume toward him all the 
obligations and responsibilities that he, by those documents, assumes toward 
the Owner. 

(b) To submit to the Contractor applications for payment in such rea- 
sonable time as to enable the Contractor to apply for payment under 
Article 26 of the General Conditions. 

(c) To make all claims for extras, for extensions of time and for damages 
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for delays or otherwise, to the Contractor in the manner provided in the 
General Conditions for like claims by the Contractor upon the Owner, except 
that the time for making claims for extra cost as under Article 25 of the 
General Conditions, is one week. 

The Contractor agrees: 

(d@) To be bound to the Subcontractor by all the obligations that the 
Owner assumes to the Contractor under the General Conditions, Drawings 
and Specifications, and by all the provisions thereof affording remedies and 
redress to the contractor from the Owner. 

(e) To pay the Subcontractor, upon the issuance of certificates, if is- 
sued under the schedule of values described in Article 26 of the General 
Conditions, the amount allowed to the Contractor on account of the Sub- 
contractor’s work to the extent of the Subcontractor’s interest therein. 

(f) To pay the Subcontractor, upon the issuance of certificates, if issued 
otherwise than as in (¢), so that at all times his total payments shall be 
as large in proportion to the value of the work done by him as the total 
amount certified to the Contractor is to the value of the work done by him. 

(g) To pay the Subcontractor to such extent as may be provided by the 
Contract Documents or the subcontract, if either of these provides for 
earlier or larger payments than the above. 

(h) To pay the Subcontractor on demand for his work or materials as 
far as executed and fixed in place, less the retained percentage, at the 
time the certificate should issue, even though the Architect fails to issue 
it for any cause not the fault of the Subcontractor. 

(j) To pay the Subcontractor a just share of any fire insurance money 
received by him, the Contractor, under Article 21 of the General Conditions. 

(%) To make no demand for liquidated damages or penalty for delay 
in any sum in excess of such amount as may be specifically named in the 
subcontract. 

(lt) That no claim for services rendered or materials furnished by the 
Contractor to the Subcontractor shall be valid unless written notice thereof 
is given by the Contractor to the Subcontractor during the first ten days 
of the calendar month following that in which the claim originated. 

(m) To give the Subcontractor an opportunity to be present and to sub- 
mit evidence in any arbitration involving his rights. 

(nm) To name as arbitrator under Article 45 of the General Conditions, 
the person nominated by the Subcontractor if the sole cause of dispute 
is the work, materials, rights or responsibilities of the Subcontractor; or, if 
of the Subcontractor and any other subcontractor jointly, to name as such 
arbitrator the person upon whom they agree. 

The Contractor and the Subcontractor agree that— 

(0) In the matter of arbitration, their rights and obligations and all 
procedure shall be analogous to those set forth in Article 45 of the General 
Conditions. 

Nothing in this Article shall create any obligation on the part of the 
Owner to pay to or to see to the payment of any sums to any subcontractor. 


The Subcontractor entering into this agreement should be sure that not 
merely the above Article 44, but the full text of the General Conditions of 
the Contract as signed by the Owner and Contractor is known to him, since 
such full text, though not herein repeated, is binding on him. 
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NOTES ON THE STANDARD DOCUMENTS. 
The Construction of the Documents. 


An Agreement, Drawings and Specifications are the necessary parts of a 
building contract. Many coviditions of a general character may be placed 
at will in the Agreement or in the Specifications. It is, however, wise to 
assemble them in a single document and, since they have as much bearing 
on the Drawings as on the Specifications, and even more on the business 
relations of the contracting parties, they are properly called the ‘‘ General 
Conditions of the Contract.’’ As the Agreement, General Conditions, Draw- 
ings and Specifications are the constituent elements of the contract and are 
acknowledged as such in the Agreement, they are correctly termed the 
Contract Documents. Statements made in any one of them are just as 
binding as if made in the Agreement. 

The Institute’s forms, although intended for use in actual practice, should 
also be regarded as a code of reference representing the judgment of the 
Institute as to what constitutes good practice and as such they may be 
drawn upon by architects improving their own forms. Although the forms 
are suited for use in connection with a single or general contract, they are 
equally applicable to an operation conducted under separate contracts. 

Notes on the Agreement. 

As the laws relative to the following matters vary in the several States, 
and as the statements made below are true only in a broad way, the pro- 
visions of the laws of the state in which the building is to be erected 
should be ascertained from counsel, and the details of the contract docu- 
ments should be arranged in conformity therewith. 

Date of the Agreement. 

Agreements executed on Sunday are generally void by statute. 
Payments for materials delivered but not incorporated in the work. 

On page 2 the definite system of payment which was printed on the 
Cover of the second edition, is now printed in the body of the agreement 
_ and a blank line is left to permit the easy insertion, when desired, of a 
clause covering payments for materials delivered but not incorporated in 
the work. 

Names of the Contracting Parties. 

Ascertain and use the exact name or legal title of the parties. In the 
case of an individual or a firm, the address of the place of business should 
follow the name. 

If the best practice is to be observed, the name of each partner as well as 
that of the firm should be inserted at the place where the names of the con- 
tracting parties first appear in the Agreement. Thus, ‘‘John Brown, 
Richard Jones and William Robinson, trading as John Brown & Co.’’ In 
this way the names of all the individuals who are to be made severally as 
well as jointly liable for the performance of the contract are indicated. 

In the case of a corporation, use the exact title followed by a statement 
as to the place of incorporation, e. g., ‘‘ Palmer Construction Co., a corpora- 
tion under the laws of the State of Delaware.’’ In the case of a voluntary 
association (unless some state statute authorizes the association as such to 
enter into contracts in its associate name) insert the names of the officers 
and some responsible members so that all become personally bound by their 


signatures. 
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Signatures of Contracting Parties. 

See that the signatures agree exactly with the names of the parties as 
first written in the Agreement. In the case of a firm, the signature of the 
firm name by one of the partners, in nearly all cases, binds the 
firm and each of its members. Obviously, it does not bind special partners 
except to the extent of their interest. It does not bind the partners in 
case the contract be for something not within the scope of the firm’s business. 

On account of the trouble of securing the signatures of the various 
partners, it is usual to accept the firm name signed by one of them, and in 
that case the signature of a partnership should be the firm name, by , 
the name of the general partner signing, but again, if the most rigorous 
practice is to be followed, the signature will consist of the firm name and 
of that of each of the partners. 

The name of a corporation should be followed by the signature of the 
officer duly authorized to execute a contract, e. g., ‘‘ Palmer Construction Co. 
by Peter Palmer, President.’’ The seal of the corporation must be attached 
or impressed and attested by the proper officer, e g., ‘‘Attest, Walter 
Palmer, Secretary.’’ 

In the ease of a voluntary association the signatures of its officers and 
of a sufficient number of responsible individual members to insure the 
carrying out of the financial obligation assumed by the contract should be 
secured, 

Authority to Execute a Contract. 

(a) By an individual. There is ordinarily no legal bar to the execution 
by an individual of a contract for the employment of an architect or for the 
execution of work upon a building. 3 

(b) By a business corporation. It is important to know— 

1. That the corporation has the right to enter into the proposed contract. 

2. That it has exercised that right by legal action. 

3. That the officer executing the contract has been duly authorized so 

to act by the corporation. 

It is common practice to assume that the Agreement, if signed by the 
president, sealed with the corporate seal and attested by the secretary, 
binds the corporation. Unless the signer’s authority to sign contracts for 
the corporation is a matter of common knowledge, however, there should be 
attached to the Agreement a certificate showing that general power to sign 
is fully vested in the one signing or else there should be attached a special 
certificate such as the following: 


At a meeting of the Board of Directors of the............ duly notified 
ano theld awe wccats teres sete eerste er OL stay Wersie there stl 19..., a quorum being 
present, it was 

VOTED TDN at ci vare lave stern aise eetohal ertcanret es Senin CRON c ciedsc romenic vetoes be 


and he is hereby authorized and directed in the name and on behalf of this 
corporation, and under its corporate seal, to execute and deliver a con- 


PLAGE s WAtR sie olss! site sts yecs crete POL LA acer: telecon cre cipeko nares ree a EMRE ceo a AGO 
forthe sum OL cB. wc. cl ersaveieyrareere cz , Said contract to be in such form and 
subject to such conditions as said.................. shall see fit. And 
SAAC jsescce aps scares ates In tuaisse sl ote is hereby further authorized and directed in 


the name and on behalf of this corporation and under its corporate seal, 
to execute and deliver to said Owner any bond or bonds he may see fit, 
to secure the performance of said contract by this corporation. 

A True Copy. 


ATCOBE Sou) seiciwraiere a 'alehuierale wyele Srtbeteiere eerie terre RRR Secretary 
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(c) By any authority assuming to expend public moneys, The validity 
of an agreement between such bodies and an architect for his services is 
so charged with danger that no architect should enter into such an BETS: 
ment except under advice of competent counsel. 


Witnesses. 

Witnesses at signing are not necessary. If there are witnesses there may 
be embarrassment in producing them in case of a contest, whereas, if there 
are none the signatures may be proved by any competent evidence. Wit- 
nesses are of use only when one of the parties claims that what purports to 
be his signature is a forgery. 


Seals. 

The attachment of the seal is a necessary part of the legal execution of 
a contract by a corporation. 

The use of a seal or the word ‘‘seal’’ with the name of an individual 
or firm can do no harm, but since the only significance of a seal as used 
in ordinary contracts is to imply a consideration, and since all of the 
Institute’s forms of agreement recite considerations, the use of a seal, 
except in the case of a corporation, is quite unnecessary. A bond, however, 
by its very nature must be under seal. 

Notes on the General Conditions of the Contract. 

In some cases the Articles as printed do not include all necessary General 
Conditions of the Contract. The Architect will then add such others as he 
deems wise. 

Many architects include in their General Conditions one or more of the 
subjects named below. Most of these are better placed in the specifications 
for the various trades; and others, though suited for inclusion in the 
General Conditions, are not always needed. Among these subjects are: 

Bracing building during construction, 

Charges for extra copies of drawings, 

Chases, 

Checking by surveyor and his certificate, 

Contractor to keep the work in repair, 

Contractor to lay out the work, giving lines and levels, 

Contractor to work overtime if required, 

Fences, 

Heating during construction, 

Insurance against lightning, wind storms, hail and earthquake, 

Keeping building and cellar free from water, 

Ladders, 

Lanterns, 

Offices and their furniture, 

Permission to use articles or methods other than those specified, 

Photographs, 

Protection and care of trees and shrubs, 

Protective coverings in general, 

Sanitary convenience, 

Scaffolding, 

Sheds, 

Sidewalks, 

Special cleaning other than ‘‘broom clean,’’ as in Article 33, 

Stoppage of work in freezing weather, 

Telephone, 

Temporary enclosure from weather, 
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Temporary stairways, 

Temporary wiring and electric lights, 

Vault permits, 

Watchmen. 

For further information of use in connection with the General Conditions, 
refer to the ‘‘Handbook of Architectural Practice,’’ published by the 
American Institute of Architects. 


Notes on the Bond of Suretyship. 


The bond of Suretyship is drawn for use with either corporate or indi- 
vidual sureties. If a bond is to be given, this form, without additions or 
omissions, should be insisted upon to insure a full measure of protection. 
Proper certification that those ‘signing the bond have authority so to sign 
should accompany the bond. 


Notes on the Invitation to Bid, Instructions to Bidders and Form of 
Proposal. 


The Institute formerly issued the above named forms which contain 
much of value. Experience, however, showed that they had generally to 
be adapted to specific cases. They are, therefore, reproduced here so that 
Architects may draw from them whatever they deem useful. 


Form of Invitation to Submit a Proposal. 


Dear Sir: You are invited to submit a proposal for...............0. 000 
Drawings, Specifications and other information may be procured from this 
OMS, ON ANd ALLEL. yao sleree suelselaraarclewtalaysle sivicters All documents must be 
returned to this: office mot later: than’) ise1s scenes onalelciete leis Wir oretsla lel elete 

To be entitled to consideration the proposal must be made upon the 
form provided by the Architect, which must be fully completed in ac- 
cordance with the accompanying ‘‘Instructions to Bidders’’ and must be 
delivered te this office not later than................0eeee 

Very truly yours, 


Form of Instructions to Bidders. 


Proposals, to be entitled to consideration, must be made in accordance 
with the following instructions: 

Proposals shall be made upon the form provided therefor, and all blank 
spaces in the form shall be fully filled; numbers shall be stated both 
in writing and in figures; the signature shall be in long hand; and the 
completed form shall be without interlineation, alteration or erasure. 

Proposals shall not contain any recapitulation of the work to be done. 
No oral, telegraphic or telephonic proposals or modifications will be con- 
sidered. 

Proposals shall be addressed to the Owner, in care of the Architect, and 
shall be delivered to the Architect enclosed in an opaque sealed envelope 
addressed to him, marked ‘‘Proposal’’ and bearing the title of the work 
and the name of the Bidder. 

Should a bidder find discrepancies in, or omissions from, the drawings 
or documents, or should he be in doubt as to their meaning, he should at 
once notify the Architect, who will send a written instruction to all bidders. 
Neither Owner nor Architect will be responsible for any oral instructions. 

Before submitting a proposal, bidders should carefully examine the draw- 
ings and specifications, visit the site or work, fully inform themselves as to 
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all existing conditions and limitations and shall include in the Proposal 
a sum to cover the cost of all items inéluded in the Contract. 

The competency and responsibility of bidders and of their proposed sub- 
contractors will be considered in making the award. The Owner does not 
obligate himself to accept the lowest or any other bid. 

Provision will be made in the Agreement for payments on account in 
the following words: (Insert the provision.) 

Any Bulletins issued during the time of bidding are to be covered in the 
proposal and in closing a contract they will become a part thereof. 


Form of Proposal. 
(The Proposal should be dated and addressed to the Owner in care of the Architect.) 
Drak Sim: Having carefully examined the Instructions to Bidders, the 


General Conditions of the Contract and Specifications entitled............ 
(Here insert the caption descriptive of the work as used therein.) 

and the Drawings, similarly entitled, numbered.................. as well 
as the premises and the conditions affecting the work, the Undersigned pro- 
poses to furnish all materials and labor called for by them for............ 


(Here insert, in case all the work therein described is to be covered by one contract, 
“the entire work.’”? In case of a partial contract insert name of the trade or trades to 
a rere and the numbers of the pages of the Specifications on which the work is 

escribed. 


in accordance with the said documents for the sum of................008 
WOM ATS K( Sista ce iee sc ccs ). If he be notified of the acceptance of this pro- 
OSA LS WAGHIN tealers is wlachetecaisiscamee ars days of the time set for the opening of 


bids he agrees to execute a contract for the above work, for the above 
stated compensation in the form of the Standard Agreement of the American 
Institute of Architects. 

Very truly yours, 


SUGGESTIONS TO ARCHITECTS USING THE ABOVE FORM OF PROPOSAL. 


The above form includes only such statements as will probably be re- 
quired in any Proposal. Additions will usually have to be made to it. 
Suggestions suited to certain conditions are offered in the following notes. 

If the bidder is to name the time required for completing the work, 
insert such a elause as the following: 

The undersigned agrees, if awarded the Contract, to complete tt within 
OGG REDE ae aOR eae days, Sundays and whole holidays not included. 

If liquidated damages are to be required, insert the following: 

And further agrees that, from the compensation otherwise to be paid, 
the Owner may retain the swm Of ........eeereveees dollars ($.......06. ) 
for each day thereafter, Sundays and holidays included, that the work 
remains uncompleted, which sum is agreed wpon as the proper measure of 
liquidated damages which the Owner will sustain per diem by the failure 
of the undersigned to complete the work at the time stipulated, and this 
sum is not to be construed as in any sense a penalty. 

If a bond is required, insert the following: 

The undersigned agrees, if awarded the Contract, to execute and delwer 
to the Architect within. ..........seeeees days after the signing of the 
Contract, a satisfactory bond in the form issued by the American Institute 
of Architects (second edition reissued 1918) and in an amount equal to 
the contract sum, and further agrees that if such bond be not required, he 
will deduct from the proposal price the swm Of ......esceeeereecrcnes Cot 
dollars (B....0.06. cece) e 
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If a certified check is required, the following clause should be inserted: 

The undersigned further agrees that the certified check payable to 
ola Belerovirtidattiers sie teareters Owner, accompanying this proposal, is left im 
escrow with the Architect; that its amount is the measure of liquidated 
damages which the Owner will sustain by the fatlure of the Undersigned 
to execute and deliver the above named Agreement and bond, and that if the 
Undersigned defaults in executing that Agreement within. ........eeeeeee 
days of written notification of the award of the contract to him or in fur- 
nishing the Bond within. .......ececeeees days thereafter, then the check 
shall become the property of the Owner, but if this proposal is not accepted 
WILTON sian sc «oat el voeceysseeste days of the time set for the submission of bids, or 
if the Undersigned executes and delivers said Contract and Bond, the check 
shall be returned to him on receipt therefor. 

If alternative proposals are required, they should be set forth, as for 


example, 

BROWS cc iitepncoinie arte be: substituted: fOr... ccc we ceie ene. the 
Undersigned agrees to deduct (or will require the addition of)............ 
GOWArs (Bea as coho oe ) from (or to) the proposed sum. 


If unit prices are required as a part of the proposal, they should be set 
forth, as, for example: 
The Undersigned agrees that work added shall be computed at the follow- 


ing prices, and that work omitted shall be computed at............ per 
cent less than these prices. 

Comer Cte: fF OWRGATONS Hii s.cteis wctoraiel alenetalsee: cle tohottylians Hoausretensiezeters per cubic yard, 
BROUGH SOP CMW OTIC. vrova.o- iain o.0leieinlajetateieislerels/aieie oceroveleisyere ote ois per thousand, 
PUGSECTRIG Sos ee vin lew 6k WEISS eae ane Ree Da satel ONIN e cocker enon eee eee per yard. 


If the names of subcontractors whom the Contractor proposes to employ 
are required as a part of the Proposal this requirement should be set forth, 
as, for example: 

In case of obtaining the award the Undersigned will employ, subject 
to the Architect’s approval, subcontractors in each of the several trades 
selected from the following list (one or more names must be inserted for 
each trade) : 


PE RCOMGUON: sess Ciaaiaofeia ae wie date eae SERS oR eee atte PROTO 
StOWEEM ASONT Ya las ec cate a) dorset es auesiou esdusjeneusversusleniersiae stekere ete riereterae 
BYACHACOVE oo cateisa shes nine ates abate, ee ac erateeial nde Mieke orn eee EEE wie etmnerohe 


etc., eto. 
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A FORM OF AGREEMENT BETWEEN CONTRACTOR AND OWNER. 


ISSUED BY THE AMERICAN INSTITUTE OF ARCHITECTS FOR USE WHEN 
THE COST OF THE WORK PLUS A FEE FORMS THE BASIS OF PAYMENT. 


FIRST EDITION—COPYRIGHT 1920 BY THE AMERICAN INSTITUTE OF ARCHITECTS, 
WASHINGTON, D. 0. 


THIS FORM IS TO BE USED ONLY WITH THE INSTITUTE’S STANDARD GENERAL 
CONDITIONS OF THE CONTRACT, AND IT SHOULD NOT BE USED WITHOUT CAREFUL 
STUDY OF ITS ACCOMPANYING ‘‘CIRCULAR OF INFORMATION.’?’ 

EES eA Gato ME HIND mia der tiecnccsiesica steko eine ios anil ore oars day of 


IAT Ad OO ROME RE SG Dygeamdss Deb w een acysarcpertatel lagers ard cteais esene mies ennete tee 
hereinafter called the Contractor, and..... ae ERT COU AREER OEE 
Mebereees sei nialerack wn civics «al cierara whueecaeaa iS an ieee GLa hereinafter called the Owner, 
WITNESSETH, that whereas the Owner intends to erect..............05 

NOW, THEREFORE, the Contractor and the Owner, for the considera- 
tions hereinafter named, agree as follows: 


Article 1. The Work to be Done and the Documents Forming the 


Contract. 


The Contractor agrees to provide all the labor and materials and to do all 
things necessary for the proper construction and completion of the work 


shown and described on Drawings bearing the title.................+48- 
AIM NUMINCLCM 9. hc <a) claraae = bet eee eee eeee and in Specifications bearing 
the same title, the pages of which are numbered.............0.eeseeeees 
The said Drawings and Specifications and the General Conditions of the 
Contract consisting of Articles numbered one t0.......-.. secre erenceees 


together with this Agreement, constitute the Contract; the Drawings, 
Specifications and General Conditions being as fully a part thereof and 
hereof as if hereto attached or herein repeated. If anything in the said 
General Conditions is inconsistent with this Agreement, the Agreement shall 
govern. 

The said documents have been prepared by.........ceeceeceeveseceees 
therein and hereinafter called the Architect. 


Article 2, Changes in the Work. 


The Owner, through the Architect, may from time to time, by written 
instructions or drawings issued to the Contractor, make changes in the 
above-named Drawings and Specifications, issue additional instructions, 
require additional work or direct the omission of work previously ordered, 
and the provisions of this contract shall apply to all such changes, modifi- 
cations and additions with the same effect as if they were embodied in 
the original Drawings and Specifications. Since the cost of all such changes 
is to merge in the final cost of the work, Articles 24 and 25 of the General 
Conditions of the Contract are annulled, unless elsewhere especially made 
applicable. 


Article 3. The Contractor’s Duties and Status. 


The Contractor recognizes the relations of trust and confidence established 
between him and the Owner by this Agreement. He covenants with the 
Owner to furnish his best skill and judgment and to cooperate with the 
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Architect in forwarding the interests of the Owner. He agrees to furnish 
efficient business administration and superintendence and to use every effort 
to keep upon the work at all times an adequate supply of workmen and 
materials, and to secure its execution in the best and soundest way and 
in the most expeditious and economical manner consistent with the interests 
of the Owner. 

Article 4. Fee for Services. 


In consideration of the performance of the contract, the Owner agrees 
to pay the Contractor, in current funds, as compensation for his services 
T@TOUIRGER ss sicic sie nos ete oe wleteie aleisin olen ele ieceretel kreukoie rele) seis (lala Gets steiatsanesialete 


Article 5. Costs to be Reimbursed. 


The Owner agrees to reimburse the Contractor in current funds all costs ~ 
necessarily incurred for the proper prosecution of the work and paid directly 
by the Contractor, such costs to include the following items, and to be at 
rates not higher than the standard paid in the locality of the work except 
with prior consent of the Owner: 

(a) All labor directly on the Contractor’s pay roll. 

(b) Salaries of Contractor’s Employees stationed at the field office, in 
whatever capacity employed. Employees engaged, at shops or on the road, 
in expediting the production or transportation of material, shall be con- 
sidered as stationed at the field office and their salaries paid for such part 
of their time as is employed on this work. 

(c) The proportion of transportation, traveling and hotel expenses of 
the Contractor or of his officers or employees incurred in discharge of 
duties connected with this work. 

(ad) All expenses incurred for transportation to and from the work 
of the force required for its prosecution. 

(e) Permit fees, royalties, damages, for infringement of patents, and 
costs of defending suits therefor and for deposits lost for causes other than 
the Contractor’s negligence. 

(f) Losses and expenses, not compensated by insurance or otherwise, 
sustained by the Contractor in connection with the work, provided they have 
resulted from causes other than the fault or neglect of the Contractor. 
Such losses shall include settlements made with the written consent and 
approval of the Owner. No such losses and expenses shall be included in 
the cost of the work for the purpose of determining the Contractor’s fee, 
but if, after a loss from fire, flood or similar cause not due to the fault 
or neglect of the Contractor, he be put in charge of reconstruction, he shall 
be paid for his services a fee proportionate to that named in Article 4 
hereof. 

(g) Minor expenses, such as telegrams, telephone service, expressage, and 
similar petty cash items. 

(h) Cost of hand tools, not owned by the workmen, canvas and tarpaulins, 
consumed in the prosecution of the work, and depreciation on such tools, 
canvas and tarpaulins used but not consumed and which shall remain the 
property of the Contractor. 


Article 6. Costs Not to be Reimbursed. 


Reimbursement of expenses to the Contractor shall not include any of 
the following: 
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(a) Salary of the Contractor, if an individual, or salary of any member 
of the Contractor, if a firm, or salary of any officer of the Contractor, if 
a corporation. 

; (b) Salary of any person employed, during the execution of the work, 
in the main office or in any regularly established branch office of the 
Contractor. 

(¢) Overhead or general expenses of any kind, except as these may be 
expressly included in Article 5. 

(d) Interest on capital employed either in plant or in expenditures on the 
work, except as may be expressly included in Article 5. 


Article 7. Costs to be Paid Direct by the Owner. 


In addition to items of cost noted in Article 5 for which the Owner 
reimburses the Contractor, the Owner shall pay all costs as follows: 

(a) Materials, supplies, equipment and transportation required for the 
proper execution of the work, which shall include all temporary structures 
and their maintenance; all such costs to be at rates not higher than the 
standard paid in the locality of the work except with prior consent of the 
Owner. 

(6) The amounts of all separate contracts. 

(c) Premiums on all bonds and insurance policies called for under 
Articles 19, 20, 21 and 22 of the General Conditions of the Contract. 

(@) Rentals of all construction plant or parts thereof, whether rented . 
from the Contractor or others, in accordance with rental agreements ap- 
proved by the Architect. Transportation of said construction plant, costs 
of loading and unloading, cost of installation, dismantling and removal 
thereof and minor repairs aid replacements during its use on the work,— 
all in accordance with the terms of the said rental agreements. 


Article 8. Discounts, Rebates, Refunds. 


All discounts, rebates and refunds, and all returns from sale of surplus 
materials, equipment, etc., shall accrue to the Owner, and the Contractor 
shall make provisions so that they can be secured. 


Article 9. Contractor’s Financial Responsibility. 


Any cost due to the negligence of the Contractor or anyone directly 
employed by him, either for the making good of defective work, disposal 
of material wrongly supplied, making good of damage to property, or 
excess costs for material cr labor, or otherwise, shall be borne by the 
Contractor, and the Owner may withhold money due the Contractor to cover 
any such cost already paid by him as part of the cost of the work. 

This article supersedes the provisions of Articles 13, 14 and 16 of the Gen- 
eral Conditions of the Contract so far as they are inconsistent herewith. 


Article 10. Separate Contracts. 


All portions of the work that the Contractor’s organization has not been 
accustomed to perform or that the Owner may direct, shall be executed 
under separate contracts let by the Owner direct. In such cases either the 
Contractor shall ask for bids from contractors approved by the Architect 
and shall deliver such bids to him, or the Architect shall procure such bids 
himself, and in either case the Architect shall determine, with the advice 
of the Contractor and subject to the approval of the Owner, the award and 
amount of the accepted bid. The Owner shall contract for such work 
direct with such approved bidders in accordance with the terms of this 
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agreement and the General Conditions of the Contract, which Conditions 
shall, for the purposes of such contracts, stand as printed or written and 
not be subject to the modifications set forth herein. 

The Contractor, being fully responsible for the general management of 
the building operation, shall have full directing authority over the execu- 
tion of the separate contracts. 

The separate Contractors shall not only cooperate with each other, as 
provided in Article 41 of the General Conditions of the Contract, but they 
shall conform to all directions of the contractor in regard to the progress 
of the work. 

Article 11. Title to the Work. 


The title of all work completed and in course of construction and of all 
materials on account of which any payment has been made, and materials 
to be paid for under Article 7, shall be in the Owner. 


Article 12. Accounting, Inspection, Audit. 


The Contractor shall check all material and labor entering into the work 
and shall keep such full and detailed accounts as may be necessary to 
proper financial management under this Agreement and the system shall 
be such as is satisfactory to the Architect or to an auditor appointed by 
the Owner. The Architect, the auditor and their timekeepers and clerks 
shall be afforded access to the work and to all the Contractor’s books, 
records, correspondence, instructions, drawings, receipts, vouchers, memo- 
randa, ete., relating to this contract, and the Contractor shall preserve all 
such records for a period of two years after the final payment hereunder. 


Article 13. Applications for Payment. 


The Contractor shall, between the first and seventh of each month, deliver 
to the Architect a statement, sworn to if required, showing in detail and 
as completely as possible all moneys paid out by him on account of the 
_ cost of the work during the previous month for which he is to be reim- 
bursed under Article 5 hereof, with original pay rolls for labor, checked 
and approved by a person satisfactory to the Architect, and all receipted 
bills. 

He shall at the same time submit to the Architect a complete statement 
of all moneys properly due for materials or on account of separate con- 
tracts, or on account of his fee, or otherwise, which are to be paid direct 
by the Owner under Article 7 hereof. 

The provisions of this Article supersede those of Article 26 of the Gen- 
eral Conditions of the Contract. 


Article 14. Certificates of Payment. 


The Architect shall check the Contractor’s statements of moneys due, 
called for in Article 13, and shall promptly issue certificates to the Owner 
for all such as he approves, which certificates shall be payable on issuance. 

The provisions of this Article supersede the first paragraph of Article 27 
of the General Conditions of the Contract. 


Article 15. Disbursements. 


Should the Contractor neglect or refuse to pay, within five days after it 
falls due, any bill legitimately incurred by him hereunder (and for which 
he is to be reimbursed under Article 5) the Owner, after giving the Con- 
tractor twenty-four hours’ written notice of his intention so to do, shall 
have the right to pay such bill directly, in which event such payment shall 
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not, for the purpose either of reimbursement or of calculating the Con- 
tractor’s fee, be included in the cost of the work. 


Article 16. Termination of Contract. 

(The provisions of this Article supersede all of Article 37 of the General 
Conditions of the Contract except the first sentence.) 

If the Owner should terminate the contract under the first sentence of 
Article 37 of the General Conditions of the Contract, he shall reimburse 
the Contractor for the balance of all payments made by him under Article 5, 
plus a fee computed upon the cost of the work to date at the rate of per- 
centage named in Article 4 hereof, or if the Contractor’s fee be stated as 
a fixed sum, the Owner shall pay the Contractor such an amount as will 
increase the payments on account of his fee to a sum which bears the 
same ratio to the said fixed sum as the cost of the work at the time of 
termination bears to a reasonable estimated cost of the work completed, 
and the Owner shall also pay to the Contractor fair compensation, either 
by purchase or rental, at the election of the Owner, for any equipment 
retained. In case of such termination of the contract the Owner shall 
further assume and become liable for all obligations, commitments and 
unliquidated claims that the Contractor may have theretofore, in good faith, 
undertaken or incurred in connection with said work and the Contractor 
shall, as a condition of receiving the payments mentioned in this Article, 
execute and deliver all such papers and take all such steps, including the 
legal assignment of his contractural rights, as the Owner may require for 
the purpose of fully vesting in him the rights and benefits of the Con- 
tractor under such obligations or commitments, 

The Contractor and the Owner for themselves, their successors, executors, 
administrators and assigns hereby agree to the full performance of the 
covenants herein contained. 

IN WITNESS WHEREOF they have executed this agreement the day 
and year first above written. 
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A CIRCULAR OF INFORMATION RELATIVE TO THE COST-PLUS- 
FEE SYSTEM OF CONTRACTING FOR BUILDING CONSTRUCTION. 


INTENDED TO ACCOMPANY ‘‘A FORM OF AGREEMENT BETWEEN CONTRACTOR 
AND OWNER ISSUED BY THE AMERICAN INSTITUTE OF ARCHITECTS FOR USE 
WHEN THE COST OF THE WORK PLUS A FEE FORMS THE BASIS OF PAYMENT.’’ 


FIRST EDITION—COPYRIGHT 1920, BY THE AMERICAN INSTITUTE OF AROHITECTS, 
WASHINGTON, D. 0. 


THE SYSTEM IN GENERAL. 


The system of reimbursing the Contractor his expenditures in executing 
the work and of paying him a fee for his services, commonly called the 
cost-plus-fee system, is now much in use. It is successfully applied to the 
conduct of work from the smallest repairs or alterations to the largest and 
most complicated buildings. 

The cost-plus-fee method has, as compared with the system of letting a 
contract by competition and for a stipulated sum, advantages that will be 
made clear in the course of this circular. Its chief defect, from the Owner’s 
point of view, is that, except under a modified form, later described as 
‘“Guarantee of Cost,’’ it does not assure him that his work will be executed 
for a certain sum of money, an assurance Which the method of stipulated 
sum, at least, seems to give. 

Under the latter system, a number of competitors of necessarily varying 
responsibility and competency name the prices at which they will execute 
the work. The mere price rather than the ability and integrity of the 
Contractor becomes, in almost all cases, the basis of selection, frequently 
with an attendant train of evils that need not here be discussed. That 
method presupposes the completion, in advance of the bidding, of contract 
drawings and specifications. 

Under the cost-plus-fee method, the Architect and Owner may, at any 
time, either before the making of drawings or specifications, during their 
progress or after their completion, choose that Contractor in whose integrity, 
experience, soundness of judgment and in the strength of whose organiza- 
tion they have the most confidence. 

Since any method of building should be grounded upon the mutual con- 
fidence and cooperation of Architect, Owner and Contractor, the ability thus 
to choose a highly qualified Contractor who is persona grata to both Archi- 
tect and Owner is among the great advantages of the cost-plus-fee system. 
Under it, the Contractor does not occupy a merely commercial position, but 
one of peculiar trust and responsibility. His chief interest, the rapid, 
sound and economic execution of the work, are the same as the Owner’s. 

A feature of the cost-plus-fee method, not generally recognized, is the 
possibility of its use in connection with competitive bidding, thus making 
it applicable to public as well as private work, as explained in Article 18 
hereof. 

His relation to the Owner becomes a professional one, quite parallel to 
that of the Architect. He becomes a construction manager for the Owner; 
and if his fee be made not a percentage of the cost, but a fixed sum, his 
mind is relieved of the usual financial considerations that are antagonistic 
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to the interests of the Owner and he assumes completely the position of a 
disinterested adviser. 

In drafting a form of contract on the cost-plus-fee basis this new rela- 
tionship should be carefully kept in mind, for many of those provisions © 
that have been customary in the past are fundamentally at variance with 
the professional attitude on the part of the Contractor. 


FORM OF AGREEMENT. 


The provisions necessary to make cost-plus-fee contracts suitable to 
various classes of work and to bring them into harmony with the ideas of 
Owners, Contractors and Architects, are so many that no form of agree- 
ment likely to be generally useful without special preparation, can be 
drawn. The ‘‘Form of Agreement between Contractor and Owner issued 
by the American Institute of Architects for Use when the Cost of the 
Work Plus a Fee Forms the Basis of Payment’’ to which this circular 
refers, may, in some cases, be found suited for use as it stands, but gen- 
erally its usefulness will lie in facilitating the drafting of a special 
agreement. 

Turning to the Form of Agreement, we observe that it is to be used in 
conjunction with the Institute’s General Conditions of the Contract, a 
document prepared primarily for use when a stipulated sum forms the basis 
of payment, but which as modified by the terms of the agreement now under 
consideration, hecomes applicable to the cost-plus-fee form of contract. 

While it would not be difficult to draw up a set of General Conditions 
especially suited to the cost-plus-fee method, and while such a procedure 
would make the agreement, itself, simpler and briefer, there are several 
reasons why the standard form of General Conditions is used. 

First—Many contracts, which begin with the idea of being let at a 
stipulated sum, are ultimately put on a cost-plus-fee basis, and, in such 
a ease, it would be difficult to remove the General Conditions from all 
copies of the contract documents and substitute a new set. 

Second.—Many contracts that are let on a cost-plus-fee basis contain a 
‘‘ouarantee of cost,’’ in which case, as will be noted in this circular under 
that heading, it may be necessary to revert, in respect to orders for extras, 
to the General Conditions of the stipulated sum type. 

Third.—As subcontracts are generally let at a stipulated sum and are 
governed by the General Conditions of the Contract, it is necessary that 
those Conditions should be suited for use with such subcontracts and not of 
a kind adapted to the cost-plus-fee system only. 

Commenting on the Agreement, article by article, we note: 


Article 1. The Work to be Done and the Documents Forming the 
Contract. 


In this article all the documents forming the contract should be identified 
with great care and the drawings and specifications covering the work 
which is to be placed in charge of the Contractor, should be so clearly 
defined that no mistake is possible as to its scope. Work not so defined 
may, of course, be put in the hands of the Contractor by subsequent action 
or it may be let separately under Article 41 of the General Conditions of the 
Contract. 

Since those Conditions as printed are not in all respects suited to the 
cost-plus-fee system, a clause making the Agreement superior to the other 
documents is included in Article 1. 
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Article 2. Changes in the Work. 


When a contract is let for a stipulated sum, changes in the work involving 
changes in the amount of the contract have very properly to be authorized 
in the way set forth in Articles 24 and 25 of the General Conditions of the 
Contract, but when, as is often the case in a cost-plus-fee contract, the work 
cannot accurately be drawn and specified in advance, its very scope being 
perhaps unknown at the time of letting the contract, some less rigid method 
has to be adopted. The most workable arrangement, under such circum- 
stances, is that of Article 2. Under it, however, very clear understandings 
between the Owner and the Architect are necessary as to all such changes. 

If, however, a guarantee of cost (see following) is given, then Article 2 
becomes subject to the provisions, as to changes in the amount of that 
guarantee, contained in the article relative thereto. 


Article 4. The Fee for the Contractor’s Services. 


Under the cost-plus-fee-system, the Contractor’s fee for his services may 
be either a fixed sum agreed on in advance or it may be a percentage upon 
the cost of the work as finally ascertained. Sometimes it is a certain per- 
centage of the cost of the work done by the Contractor and a certain lower 
percentage upon the cost of the work sublet. In any event, the blank 
in Article 4 provides an opportunity for recording whatever agreement may 
be reached in this matter. 

The advantage of the percentage method is that, on the theory that the 
greater the cost the greater the Contractor’s service, it automatically ad- 
justs itself to total expenditure. Its disadvantage is that it puts a premium 
for the Contractor on a high cost and therefore it raises a suspicion that, 
to swell his own remuneration, he has permitted or encouraged a high cost. 

If the amount of the fee be fixed in advance, no such suspicion can arise 
and the Contractor can effect savings for the Owner without penalizing 
himself for so doing. The disadvantage of the fixed fee is that in case of 
any great change in the scope of the work, a readjustment of fee ought, 
in equity, to be made. Such contingency should be provided for in the 
Agreement. 

Common practice has established the amount of the fee within reasonable 
limits. While the Owner must take it into account, the question is one 
of fundamental business judgment, and is not subject to a mere arithmetical 
comparison as between four, six or eight per cent. The services of an 
able, honest and well-equipped Contractor might not be overpaid at a per- 
centage several times greater than that asked by one badly qualified. In- 
deed, the total cost of the work to the Owner might well be less if it were 
in the hands of the more highly paid Contractor. Therefore, any scheme 
that attempts to select the Contractor by a mere comparison of the fees 
asked is fallacious. 

Indeed, one of the great advantages of the cost-plus-fee method lies in the 
ability of the Architect and Owner to select the Contractor with an eye 
single to that Contractor’s ability to do the work. The increasing use of 
that method is reacting upon the building business in the now well-marked 
tendency to exclude the shrewd unscrupulous Contractor in spite of all his 
powers of imposing himself upon the Owner, in favor of men who have 
proved their ability in organization and administration with consequent 
benefit to the Owner’s interests in the work of construction. 

It is also possible with this system to select the Contractor well in ad- 
vance of the completion of the contract drawings and specifications, and in 
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this way to secure his advice in advance on many matters related to the 
preparation of plans and the determination of materials and methods. Just 
as an Architect can be of service to an Owner before he has bought his 
land, so an experienced Contractor can be of service to Owner and Archi- 
tect before ground is broken. 


Article 5. Costs to be Reimbursed. 


Articles 5, 6 and 7 are perhaps the most difficult parts of the Agreement 
to draw. They can cause or prevent more difficulties from day to day 
during the progress of the work than any others, for they determine the 
fundamental accounting procedure and if drawn wrongly may involve end- 
less complications, 

These articles as drawn are based on the assumption that the Contractor 
has assumed professional relations with the Owner and should be relieved 
of financial responsibilities inconsistent with such a relationship. The Owner 
is to finance the undertaking, and will pay direct all possible items of cost. 
Those items which the Contractor must pay, subject to reimbursement as 
included in Article 5, are reduced to a minimum. 

The last paragraph (h) of Article 5 covers small tools, one of the most 
troublesome items. Some prefer to cover small tools and certain other 
“‘plant’’ items by a lump sum for which the Contractor is to furnish all 
that are needed for the work. This, however, is illogical in that it inserts 
a small lump-sum contract into a cost-plus-fee contract and is unsatisfactory 
and troublesome as it creates the necessity of determining constantly 
whether or not certain items fall under the lump sum or are to be paid 
for as part of the regular cost. It seems best to have all such small tools, 
as are actually used up during the work, paid for as part of the cost and 
any that are used, but remain of value at the end of the work, taken over 
by the Contractor at a fair valuation to be agreed on. 

In less important forms of work, such as small repairs or alterations, it 
is often customary for the Contractor to furnish small tools without expense 
to the Owner, being covered by the general percentage or fee. Such a ease 
may be covered by omitting (h) in Article 5 and (d) in Article 7 and 
inserting in the blank of Article 6 a provision such as the following: 

‘‘The Contractor further agrees to furnish all tools and construction 
plant necessary for the proper and expeditious performance of the contract 
without making any charge for their cost, use or repair.’’ 

In such a ease, however, it would be wise to incorporate in the Agreement 
a schedule showing just. what equipment or kinds of equipment are under- 
stood to be included. 


Article 6. Costs Not to be Reimbursed. 


The theory of a cost-plus-fee contract is that the Contractor shall be 
reimbursed every cost, direct or indirect, of the work forming the subject 
of the contract and that for his services in conducting the work he shall 
receive a fee that is absolutely net to him and subject to no deductions, 
except for negligence. Owing, however, to the difficulty of ascertaining cer- 
tain items of cost, the theory is rarely applied with strictness, Therefore, 
the Institute’s form of Agreement takes, as in Article 6, the view that 
certain things are to be paid for by the Contractor out of his fee. 


Article 7. Costs to be Paid Direct by the Owner. 


All items that can readily be paid direct by the Owner should be so 
paid and Article 7 is drawn with this idea in mind. Routine procedure can 
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and should be arranged so as to simplify the Owner’s duties and leave the 
responsibility of the routine work on the Contractor and Architect. 

Paragraph (d) covers the difficult problem of plant. Plant comes from 
many different sources, and under different conditions of purchase or 
rental. No fixed rule can be laid down. Each individual piece of equip- 
ment that is bought or rented will be necessarily the subject of a definite 
agreement. 

In some contracts it is provided that when a certain percentage of the 
value of a piece of equipment has been paid in rental that the title thereto 
shall vest in the Owner. This is felt to be an unwise procedure and involves 
complications of ownership and subsequent disposition of the equipment 
without any real benefit to the Owner. The Contractor, as the adviser of 
the Owner, should notify him when it is better for him to purchase plant 
outright and when it is better to rent it. 

In renting plant it is not easy to cover the matter of repairs. The 
owner of the plant should furnish and maintain the plant in workable con- 
dition, and should make good ‘‘internal’’ defects that may develop, the 
results of normal use, or ‘‘wear and tear.’’ Minor repairs and replace- 
ments due to the accidents of use are a proper charge against the work 
and should be made by the person renting the plant. Provisions to this 
effect should form part of the rental agreements. 

As noted under Article 5, the furnishing of all necessary plant for a 
fixed sum is undesirable. 

The United States Government’s form of cost-plus-fee contract for 
cantonments is accompanied by a schedule, which may here serve as a check- 
list, naming the following articles as subject to rental: 


Automobiles; Adding and Listing Machines; Buckets, Tipple and Bot- 
tom Dump; Boring Machine, Pneumatic; Boring Machine, Electric; 
Buckets, Orangepeel, 1 yard; Buckets, Orangepeel, less than 1 yard; 
Buckets, Clamshell; Boiler and 3 drum machine; Boiler and 2 drum 
engine; Boiler and 1 drum engine; Boiler only, 30 h. p. and smaller; Boiler 
only, larger than 30 h. p.; Block Machine, Concrete; Cars, Skip, 144 yards; 
Cars, Skip, 3 yards; Cars, Steel, 1 yard and smaller; Cars, 4 yards, 
Wooden; Cars, 6 yards, Wooden; Cars, 12 yards, Wooden; Cars, 1 Hopper, 
Radial Gate; Crushers, only; Crushers, with elevator and screen; Conveyor, 
gravity, per 100 feet; Compressor, 10x10 with steam engine; Compressor, 
8x8 Belt Driven; Compressor, with Gasoline Engine on Wheels; Compressor, 
Westinghouse, 944”; Cableways, without engine; Drill Auto Traction; 
Dump Wagons; Diving Outfit with pumps; Derricks, 60 feet to 85 feet; 
Derricks, 30 feet to 59 feet; Derricks less than 30 feet; Derricks, Breast; 
Derricks, Cirele Swing; Elevators, Platform or Bucket; Elevators with 
bins for concrete; Engines, Skeleton, 3 drum; Engines, Skeleton, 2°‘ drum; 
Engines, Skeleton, 1 drum; Engines, Steam, Horizontal, 11 to 40 h. p.; 
Engines, Steam, Upright, to 10 h. p.; Engines, Gasoline, to 8 h. p.; 
Engines, 2 drum with Electric Motor; Engines, Gasoline, 10 h. p.; Engines, 
Derrick, Swinging; Hammers, Rivetting; Hod Elevating Machine; Levelling 
Instruments, Engineers’; Locomotive 36 in Gauge; Locomotive Standard 
Gauge; Mixers with Boiler Sideloader; Mixers, with Electric Motors, 1 
yard; Mixers without Boiler, less than 1 yard; Mixers without Boiler, 
1 yard and larger; Mixers with Gasoline Engine; Motorcyeles; Motors, 2 
h. p.; Motors, 5 h. p.; Motors, 10 h. p.; Motors, 25 h. p.; Motors, 50 h. 
p.; Pumps, Centrifugal, 10 inch Belt Driven; Pumps, Centrifugal, 10 inch 
with motor attached; Pumps, Centrifugal, 8 inch Steam Connected; Pumps, 
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Centrifugal, 6 inch Steam Connected; Pumps, Centrifugal, 4 inch Steam 
Connected; Pumps, Duplex and Triplex to 3 inch; Pumps, Pulsometer to 
4 inch; Pumps, Diaphragm; Pumps, Diaphragm, with Gas Engine; Pumps, 
Triplex with Belt Drive; Pile Drivers, Drop; Pile Drivers, Drop with 
single Drum Engine and Boiler; Pile Hammers, Steam, up to 2,500 Ibs.; 
Pile Hammers, Steam, larger than 2,500 Ibs.; Rail, per ton; Roller, Horse; 
Steam Drills, Small Air Drills; Steam Roller; Steam Shovel; Sprinkling 
Cart; Saw Benches; Saw Benches with Motor or Gasoline Engine; Scale 
Boxes; Scraper, Wheel; Transits; Typewriter. 


Article 8. Discounts, Rebates, Refunds. 


Where the Contractor is required to obtain discounts, it is sometimes 
provided that the Owner will keep on deposit with the Contractor a stated 
sum for that purpose. 


Article 9. Separate Contracts. 


A professional adviser should not. be party to a contract with a Con- 
tractor for work which he supervises. For this reason in a cost-plus-fee 
contract, when the Contractor is substantially the Owner’s construction 
manager, the various minor contracts should be direct with the Owner 
rather than as customarily with the Contractor. The Contractor’s general 
responsibility and directing authority will be clear, and as payments are 
dependent on his initial action, as provided in Article 13, there will be in 
effect the same financial control as if the actual payments were to be 
made by him. 

In the selection of separate contracts the Owner, Architect and Contractor 
act jointly, the Owner getting the value of the advice of both his advisers. 

One of the excellent features of the cost-plus-fee method is that it ensures 
the selection of capable subcontractors, the Owner’s, Contractor’s and 
Architect ’s interest in the matter all tending to this result. The method, 
when properly used, assists in raising the standard of the building busi- 
ness, because it actively discourages the unfair treatment to which sub- 
contractors are so notoriously exposed under the method of competitive 
bidding. 

Article 12. Accounting, Inspection, Audit. 

On work of slight importance and small cost, no check is usually kept 
at the building upon time and materials, the Contractor’s vouchers being 
accepted by the Architect. 

On larger work, where the clerk of the works is not too much occupied 
by his proper duties, he may be expected to keep a certain check on 
materials and labor. 

If, however, the Owner’s interests are properly to be guarded, especially 
if the work is of considerable size, the Owner should employ a competent 
auditor versed in building matters. He need not be personally present at 
the work at all times, but he should have such assistance as is necessary to 
keep an accurate check upon all time and material to be paid for under 
the cost-plus-fee system. 


Article 13. ‘‘Application for Payment.’’ 


Since most items of cost are paid direct under this form of agreement 
many of the troublesome elements connected with payments are eliminated, 
such as insuring proper distribution by the Contractor of moneys paid him 
on account of materials and subcontracts. 

Practice varies considerably as to payments on account of the Contrac- 


234 THE ARCHITECT’S LAW MANUAL 


tor’s fee. Sometimes no payment is made until the work is finished, when 
it is paid in one sum. Usually, however, payments on account are made 
varying from 50 to 100 per cent of the proportion of the Contractor’s fee 
earned to the date of payment. 


Article 16. Termination of Contract. 


The General Conditions of the Contract, in use when a stipulated sum 
forms the basis of the Contractor’s payment, rightly provide for a termina- 
tion of the contract at the Owner’s initiative only in extreme circum- 
stances. 

The procedure following such termination is necessarily different under 
the cost-plus-fee system from that under the stipulated sum system and for 
such differences Article 16 makes provision. 

On a cost-plus-fee basis, termination may be more readily effected and 
it is sometimes agreed, as in all the U. S. Government contracts on this 
basis, that the Owner may terminate the contracts at will and without fault 
on the part of the Contractor. 

In such a case, provision should be made for equitably compensating the 
Contractor for the expense of organizing and stopping the work and for 
the disorganization to his business resulting from the cancellation of the 
contract. 


Article 17, Time of Completion of the Work. 


When the time required to complete the work may be foreseen with 
reasonable accuracy, a date of completion may be agreed upon with 
liquidated damages for failure to complete the work at that date. In that 
case, a provision such as the following should be included in the Agreement: 

‘“The Contractor agrees that the work set forth in the Drawings 
and Specifications enumerated in Article 1 hereof shall be sub- 
stantially completed upon the............ Cay OL cyonsraveccntaveretetar Earp 
LO careers , subject, however, to extensions of time as provided in 
Article 24 of the General Conditions, and the Contractor further 
agrees that from the compensation, otherwise to be paid, the Owner 
Maye Teta they SUM <OL ; waieveserereieieys\e eis) laa dollars (Sin sacks Nestor 
each day thereafter, Sundays and holidays included, that the work 
remains uncompleted, which sum is agreed upon as the proper 
measure of liquidated damages which the Owner will sustain per 
diem by the failure of the Contractor to complete the work at the 
time stipulated and this sum is not to be construed as in any 
sense a penalty.’’ 


It is important, alike under the cost-plus-fee system and under the 
stipulated sum system, that the amount named as liquidated damages should 
be reasonably in accord with the facts, for if greatly in excess, the courts 
may hold, as they already have held in certain cases, that such damages 
are in reality a penalty and therefore void. 


Article 18. Competitive Bidding on a Cost-Plus-Fee Basis. 


Reference is made above to the fact that it is possible to base a cost- 
plus-fee contract on competitive bids. An ingenious method of reaching 
that result and at the same time of enabling the Contractor by efficiency in 
the conduct of the work to increase his own profit while reducing the 
expense to the Owner is now in use. It may be explained by a clause from 
an actual contract covering the construction of an important viaduct. 

‘‘Each bidder shall state his estimated ‘cost of the work,’ which shall 


INSTITUTE FORMS AND DOCUMENTS 235 


be termed Contractor’s Estimated Cost, and shall also state a fee which 
shall be termed Contractor’s Profit Fee, which shall be separate from 
and not a part of the Contractor’s Estimated Cost. The Contractor’s 
Profit Fee must not exceed’ten per cent of the Contractor’s Estimated Cost. 

‘‘The Contractor’s Estimated Cost shall be assumed to be based upon 
the approximate quantities hereinafter stated. Inasmuch as the actual 
quantities in the finished’ structure may vary from those approximate 
quantities, each bidder must also quote unit prices for each of the various 
construction items as given in the form of proposal and bid herewith. 
These unit prices shall be applied to the differences between the approxi- 
mate quantities given and the actual quantities in the completed structure. 
The sums so obtained shall be added to or subtracted from the Contrae- 
tor’s Estimated Cost accordingly as the actual quantities are respectively 
greater or less than the corresponding approximate quantities, thus fixing 
an amount to be termed the Revised Contractor’s Estimated Cost. 

“‘The Contractor shall be paid the Actual Cost of the Work plus a 
Profit Fee. If the Actual Cost of the Work is equal to the Revised Con- 
tractor’s Estimated Cost, the Contractor shall be paid the Contractor’s 
Profit Fee in full. If the actual Cost of the Work is less than the 
Revised Contractor’s Estimated Cost the Contractor shall be paid the 
Contractor’s Profit Fee, and in addition thereto, one-half of the amount 
which the Actual Cost of the Work is less than the Revised Contractor’s 
Estimated Cost. If the Actual Cost of the Work is more than the Re- 
vised Contractor’s Estimated Cost, the Contractor will be paid the Con- 
tractor’s Profit Fee less one-half of the amount which the Actual Cost of 
the Work is in excess of \the Revised Contractor’s Estimated Cost; but 
in no event shall the Contractor be paid less than the Actual Cost of the 
Work plus one-third of the Contractor’s Profit Fee.’’ 

Next is defined ‘‘The Actual Cost of the Work’’ much as in Article 5 of 
the Agreement which accompanies this circular. The ‘‘Profit Fee’’ is 
then defined as follows: 

‘The Profit Fee paid to the Contractor shall be deemed to cover and 
include the Contractor’s profit, the use of his organization, his skill, and 
energy, his overhead expenses, administrative expenses, services of Contrac- 
tor’s executives, expenses of Contractor’s executives giving occasional at- 
tention to the work, services of the general superintendent devoting all 
his time to the work, all Contractor’s legal expenses, interest on moneys 
used, taxes, all expenses of any office or offices of the Contractor other than 
the field office on the work, and all other expenses deemed by the Engineers 
not a part of the Actual Cost of Work as herein defined.’’ 

It is to be observed that the Contractor has to pay out of his ‘‘ Profit 
Fee’? much more than is required in Article 6 of the Agreement which 
accompanies this Circular. 

In explanation of the operation of the particular contract above cited 
the following statement has been made: 

‘‘The Contractor, by attention to the work and efficiency in administra- 
tion, may increase his profit while at the same time he reduces the expense 
to the Owner. On the other hand, although he is in a position where he 
probably will have small financial loss, he may suffer the loss of his time 
and attention to the work. The percentage fee to be named is limited to 
10%, and the minimum fee above the Actual Cost to one-third of that 
amount, or not to exceed 314% of the cost of the work. It is estimated 
that this 314% will not more than cover the items specified as part of the 
Profit Fee. It is essential in such a contract to draw a very distinct line 
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between what is to be the Actual Cost of the Work and what is to be 
covered by the Profit Fee and to exclude from the Actual Cost of the 
Work all indefinite charges or amounts which can not readily be checked 
by ordinary auditing.’’ : 

Other methods have been used by which competitive bidding may be 
obtained on the cost-plus-fee basis, as for instance the method employed 
by the U. S. Housing Corporation, in which the various bidders not only 
competed in the amount of their fee, but also were called upon to name 
their estimated total cost, their organization and the personnel available 
to handle the work in the field, the amount for which they would furnish 
the plant required for the work, and the estimated time needed for the 
work. A definite scale of values for the various items determined which 
was the low bid on the project as a whole. 


NOTE ON GUARANTEE OF Cost: The fundamentals of a cost-plus-fee con- 
tract make illogical any guarantee of cost. If an owner has a limited 
amount to spend which cannot be exceeded he should adopt the lump-sum 
type of contract. A cost-plus-fee contract with a guaranteed limit is an 
attempt to secure for the owner the benefit that may accrue through the 
chance of a saving in cost and to put upon the Contractor the burden if the 
cost runs over. Such a contract has all the complications of a cost-plus-fee 
contract, with the attitude of mind of the Contractor as in a lump-sum 
contract. It involves, therefore, the undesirable elements of both forms 
with the advantages of neither. 

A. I. A. Docwment, No. 177. 


INSTITUTE FORMS AND DOCUMENTS 237 


PROFESSIONAL PRACTICE OF ARCHITECTS 


Art. VI of the Constitution of the American Institute of Architects is 
as follows: The Institute shall from time to time adopt a Code or Codes, 
which shall be standards of professional practice, and it may from time to 
time recommend a Schedule of Professional Charges, complying with good 
practice and custom, but such a Schedule shall not be made mandatory. 


1. The Architect’s professional services consist of the necessary con- 
ferences, the preparation of preliminary studies, working drawings, speci- 
fications, large scale and full size detail drawings; the drafting of forms 
of proposals and contracts; the issuance of certificates of payment; the 
keeping of accounts, the general administration of the business and super- 
vision of the work, for which, except as hereinafter mentioned, a proper 
minimum charge, based upon the total cost of the work complete, is six 
per cent. {Tisai a 19 


rf 
{ a ba 


2. On residential work, alterations to existing buildings, monuments, 
furniture, decorative and cabinet work and landscape architecture, it is 
proper to make a higher charge than above indicated. 


3. The Architect is entitled to compensation for articles purchased under 
his direction, even though not designed by him. 


4, Where the Architect is not otherwise retained, consultation fees for 
professional advice are to be paid in proportion to the importance of the 
question involved and services rendered. 


5. The Architect is to be reimbursed the costs of transportation and 
living incurred by him and his assistants while traveling in discharge of 
duties connected with the work, and the costs of the services of heating, 
ventilating, mechanical, and electrical engineers. 


6. The rate of percentage arising from Articles 1 and 2 hereof, 1%. e., 
the basic rate, applies when all of the work is let under one contract. 
Should the Owner determine to have certain portions of the work executed 
under separate contracts, as the Architect’s burden of service, expense and 
responsibility is thereby increased, the rate in connection with such portions 
of the work is greater (usually by four per cent) than the basic rate. 
Should the Owner determine to have substantially the entire work executed 
under separate contracts, then such higher rate applies to the entire work. 
In any event, however, the basic rate, without increase, applies to contracts 
for any portions of the work on which the Owner reimburses the engi- 
neer’s fees to the Architect. 


7. If, after a definite scheme has been approved the Owner makes a 
decision which, for its proper execution, involves extra services and expense 
for changes in or additions to the drawings, specifications or other docu- 
ments; or if a contract be let by cost of labor and materials plus a per- 
centage or fixed sum; or if the Architect be put to labor or expense by 
delays caused by the Owner or a contractor, or by the delinquency or in- 
solvency of either, or as a result of damage by fire or other casualty, he is 
to be equitably paid for such extra service and expense. 


8. Should the execution of any work designed or specified by the 
Architect or any part of such work be abandoned or suspended, the Archi- 
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tect is to be paid in accordance with or in proportion to the terms of 
Article 9 of this Schedule for the service rendered, up to the time of such 
abandonment or suspension. 


9. Whether the work be executed or whether its execution be suspended 
or abandoned in part or whole, payments to the Architect on his fee are 
subject to the provisions of Article 7 and 8, made as follows: 


Upon completion of the preliminary studies, a sum equal to twenty per 
cent of the basic rate computed upon a reasonable estimated cost. 

Upon completion of specifications and general working drawings (exclu- 
sive of details) a sum sufficient to increase payments on the fee to sixty 
per cent of the rate or rates of commission agreed upon, as influenced by 
Article 6, computed upon a reasonable cost estimated on such completed 
specifications and drawings, or if bids have been received, then computed 
upon the lowest bona fide bid or bids. 

During the preparation of the preliminary studies and of the specifica- 
tions and general working drawings, it is proper that payments on account 
be made at monthly or other intervals, in proportion to the progress of the 
architect’s service, and so as to aggregate in each period not more than 
the sums prescribed above. 

From time to time during the execution of work and in proportion to 
the amount of service rendered by the Architect, payments are made until 
the aggregate of all payments made on account of the fee under this 
Article reaches a sum equal to the rate or rates of commission agreed upon 
as influenced by Article 6, computed upon the final cost of the work. 

Payments to the Architect, other than those on his fee, fall due from 
time to time as his work is done or as costs are incurred. 

No deduction is made from the Architect’s fee on account of the use of 
old materials, penalty, liquidated damages or other sums withheld from 
payments to contractors. 


10. The Owner is to furnish the Architect with a complete and accurate 
survey of the building site, giving the grades and lines of streets, pave- 
ments and adjoining properties; the rights, restrictions, easements, boun- 
daries and contours of the building site, and full information as to sewer, 
water, gas and electrical service. The Owner is to pay for borings or test 
pits and for chemical, mechanical or other tests, when required. 


11. The Architect endeavors to guard the Owner against defects and 
deficiencies in the work of contractors, but does not guarantee the per- 
formance of their contracts. The supervision of an architect is to be 
distinguished from the continuous personal superintendence to be obtained 
by the employment of a clerk of the works. 

When authorized by the Owner, a clerk of the works, acceptable to both 
Owner and Architect, is to be engaged by the Architect at a salary satis- 
factory to the Owner and paid by the Owner, upon presentation of the 
Architect ’s monthly certificates. 


12. When requested to do so, the Architect makes or procures pre- 
liminary estimates on the cost of the work and he endeavors to keep the 
actual cost of the work as low as may be consistent with the purpose of 
the building and with proper workmanship and material, but no such esti- 
mate can be regarded as other than an approximation. 


INSTITUTE FORMS AND DOCUMENTS = 239 


13. Drawings and specifications, as instruments of service, are the 
property of the Architect, whether the work for which they are made be 
executed or not. 


The words ‘‘the cost of the work,’’ as used in Articles 1 and 9 hereof, 
are ordinarily to be interpreted as meaning the total of the contract sums 
incurred for the execution of the work, not including Architect’s and 
Engineer ’s fees or the salary of the clerk of the works, but in certain rare 
cases, €. g., when labor or material is furnished by the Owner below its 
market cost or when old materals are re-used, the cost of the work is to be 
interpreted as the cost of all materials and labor necessary to complete the 
work, as such cost would have been if all materials had been new and if 
all labor had been fully paid at market prices current when the work was 
ordered, plus contractor’s profits and expenses. 


As adopted at the Washington Convention, December 15-17, 1908; and 
revised in form at the 50th Conventicn, December 6-8, 1916, at the 54th 
Convention, May 11-13, 1921, and at the 55th Convention, June 7-9, 1922. 
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CHARGE SCHEDULE—NEW YORK CHAPTER OF 
AMERICAN INSTITUTE OF ARCHITECTS 


The New York Chapter of the American Institute of Architects as a 
professional body, recognizing that the value of an Architect’s services 
varies with his experience, ability, and the locality and character of the 
work upon which he is employed, does not establish a rate of compensation 
binding upon its members, but it is the judgment of the New York 
Chapter that for full professional services adequately rendered, an architect 
practicing in the City of New York should receive as reasonable remunera- 
tion therefor at least the compensation mentioned in the following schedule 
of charges: 

1. The Architect’s professional services consist of the necessary confer- 
ences, the preparation of preliminary studies, working drawings, specifica- 
tions, large scale and full size detail drawings, and of the general direction 
and supervision of the work, for which, except as hereinafter mentioned, 
the minimum charge, based upon the total cost* of the work complete 
DS (<p starecelicer'e, ate dca coleieles wie valtler a enstora dauvce eaaveneh carota) ever eantenepe te icenon oletene re 6 per cent. 

2. On residential work, on alterations to existing buildings, on monu- 
ments, furniture, decorative and cabinet work and landscape architecture, 
it is proper to make a higher charge than above indicated, as follows: 


For city houses, on the first $50,000 of cost ............... 8 per cent. 
And on the balance of cost the minimum fee of............ 6 per cent. 
For country houses, and stables and other dependencies, 
On the first $50,000 of cost of each building .............. 10 per cent. 
And on the balance of cost of each building .............. 8 per cent. 
For alterations to existing buildings ...... Gos ouslis ayrauel seve, aheke 10 per cent. 
For designs for fabrics, furniture and fittings, lighting fixtures, hardware 
ANG ASCOT ALLONG Mace ios) osay'o! sssmate elasole ialorohovalel eiohe crore orm orers ete p eect at 15 per cent. 
For monumental, special interior and landscape work ....... 10 per cent. 


By special interior work is meant that part of the work which is indi- 
vidual requiring special study and drawings for each room, or each feature 
thereof, as distinguished from the work which is repetitious and which can 
be executed from typical drawings and general specifications. 

All of the above charges are subject to increase by special arrangement, 
where the cost of the work is small or the conditions unusually difficult. 

3. The architect is entitled to compensation for articles purchased under 
his direction, even though not designed by him. 

4. If an operation is conducted under separate contracts, rather than 
under a general contract, it is proper to charge a special fee in addition to 
the charges mentioned elsewhere in this schedule, which fee should be not 
less than 50% of these charges when the whole work is so divided. When 
only parts of the work are let under separate contracts the additional fee 
should be according to the services rendered. 

5. Where the architect is not otherwise retained, consultation fees for 
professional advice are to be paid in proportion to the importance of the 
questions involved and services rendered. 

6. Where heating, ventilating, mechanical, structural, electrical and sani- 


* The total cost is to be interpreted as the cost of all materials and labor necessary to 
complete the work, plus contractors’ profits and expenses, as such cost would be if all 


oe were new and all labor fully paid, at market prices current when the work was 
0! 
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tary problems are of such a nature as to require the services of a specialist, 
the owner is to pay for such services. Chemical and mechanical tests and 
surveys, when required, are to be paid for by the owner. 

7. Necessary travelling expenses are to be paid by the owner, as well as 
the cost of prints, models and other special disbursements on his account. 

8. If, after a definite scheme has been approved, changes in drawings, 
specifications or other documents are required by the owner; or if the 
architect be put to extra labor or expense by the delinquency or insolvency 
of a contractor, the architect shall be paid for such additional services 
and expense. 

9. Payments to the architect are due as his work progresses in the 
following order: Upon the completion of the preliminary studies, one-fifth 
of the entire fee; upon completion of specifications and general working 
drawings (exclusive of details), two-fifths additional, the remainder being 
due from time to time in proportion to the amount of service rendered. 
Until an actual estimate is received, charges are based upon the proposed 
cost of the work and payments received are on account of the entire fee. 

10. In case of the abandonment or suspension of the work, the basis of 
settlement is to be as follows: For preliminary studies, a fee in accordance 
with the character and magnitude of the work; for preliminary studies, 
specifications and general working drawings (exclusive of details), three- 
fifths of the fee for complete services. 

11. The supervision of an architect (as distinguished from the con-. 
tinuous personal superintendence which may be secured by the employment 
of a celerk-of-the-works or superintendent of construction) means such 
inspection by the architect or his deputy, of work in studios and shops or a 
building or other work in process of erection, completion or alteration, as 
he finds necessary to ascertain whether it is being executed in general con- 
formity with his drawings and specifications or directions. He has authority 
to reject any part of the work which does not so conform and to order 
its removal and reconstruction. He has authority to act in emergencies 
that may arise in the course of construction, to order necessary changes, 
and to define the intent and meaning of the drawings and specifications. 
On operations where a clerk-cf-the-works or superintendent of construction 
is required, the architect shall employ such assistance at the owner’s expense. 
While the architect will endeavor at all times to guard the owner against 
defects and deficiencies in the work of the contractor, he does not guar- 
antee the performance of the contract by the Contractor, or insure the 
client against defective work thereunder. 

12. Drawings and specifications, as instruments of service, are the prop- 
erty of the architect, whether the work for which they were made be 
executed or not. 


Adopted January 14, 1914. 
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FURNISHINGS 

ACHE ECO MCONUMISSLON BONS ev avciacl vice eoicois eels eee ene la eS 43 
GENERAL CONDITIONS 

OfAS 1 A, form of building contract, jaa. ee oc s ceeevO cl accewie wees 51-63 
GOVERNMENT : 

dealings of architect with state and federal ............... 134, 136-142 
GUARANTEE 

of cost by architect, danger of .............. SAAS AO OOO . 70-74 
IMPLIED 

CORGIACH = Brescia iste ard eccke eae sane ee Retacuelis taval'atvactrehereareistarelo me ancte +e. 37-38 

guaranteerot cost, by architect’ oo... 0.6010 caeae sec ee cele wa sisins 70-71 
INCOME TAX 

laws as affecting acceptance of stock for commission ............ 47-49 
INSTALMENT 

payment, withholding of, on account of liens ................... 60 
INTERMEDIATE 

HE OPM MOL COM ULAC Gi a cca isrers oo Sr. a sous Rialaha eters) si eoskeher calle tul a era tecrerenaveretane aie 28-30 
LAND 

fee not ordinarily chargeable on cost of ..... Neier aie Wes eee eee 39-42 
LANDSCAPE 

architect, 

relations and contract of, with architect .................... 44-45 

work, right to commission On .........00cesscscsecesnsccccscees 43-44 
**LEGAL Don’ts’’ 

HB eyireme AE CABO CUS Mire verel bate etetevs's er ale\e olafatsiare creie ier eicls einige ketene eleleiececrene 162-168 
LETTERS 

necessity for care in preparation of ...............eeeeeeeeeeee 23-26 

THOUS GOSS: WILING: OL wravelcioleiora cioiolarecoie sfeletels ois avastaizis © aller sietarcy« oe atevehs 23-26 


LIEN, see Mechanic’s Lien 
LIGHTING Fixtures 


PIG HbatO «COMMISSION NOM ee aleleve/ cls, oie cries wre eheus s/aleleicloleysiele’ (efoiala sietereiets 44 
LIMITATIONS 
on architect’s' ‘authority imadvisable ....1.......6.05. 0000.00 sees 54-56 
LIQUIDATED 
damage clause must not constitute a penalty ...............66. 155-156 
MECHANIC’S Lien 
a statutory remedy ...........+.+0-- ielotederciies teuefates say iol es¥eveustsuareva 148-149 
ATC HIPCCEWOBULU LOC FO .g cre se ssailelisielalatencyatal al, aie @lelole) olsXereiars oreis'9/01 oye eel sisters 143 
approval by owner necessary to entitle architect to ............ 145-146 
approval by implication ..........0+2.ee0% nti HOO Ser 146-147 
importance of direct approval .........0e.eeeseceeneeceeees 146-148 
by architect for alterations for tenant of office building ........ 144-145 
protection of owner against ....5... cence scs ccc etessesesceens 60 
necessity of supervision to entitle architect to .......... se eeeee L43-144 
technicality of lien procedure ..c.c.. sce e tree e ese e secs roress 148-149 
MEETING 
of the minds, for a valid contract there must be a .............. 63 


MUNICIPAL Corporations 
dealings of architect With .......0cce tee cee cette ec ecceseeees 136-137 
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MUTUALITY 

MOANING OL 1/55 5s osu) oins o sole ayeters) srerelenel ect elmcvelsvehey sites eam eaeenatiatst ist-tateiate 63 

contract must: Wave ss) faiere oxo ace rele eyed oteietetsa rata ca rele ier Meera eee ecate . 63 
NEGLIGENCE 

of architect in issuance of certificates ......... 6. cece eee eee eens 120-121 
NEW YORK 

the-arbitratiom: Law OL, wc << eas ciers st vim erator eledes toledo eset seer acre amas ele ana 57 
NON-ASSESSABLE 

stock, Meaning? OL isc ccaicrese eves olelsnerer wiale aeles/ahateler cielnistels) sustebeletabets 47 
OFFER 

firm, as distinguished from ordinary bids ..............eeeeeeees 64 

form, of "ACCOPLANCE OL ciereraye ele siete tere) ue ee ree a Aoreayare ie eis) tear ores 64 

not accepted can not constitute contract ..........eceececeseees 63-64 
OFFICE BUILDING 

mechanic’s lien by architect for work for tenant of ............ 144-145 
ORAL TESTIMONY 

not admissible to vary written agreement ................. 38-39, 66-68 


OWNER, see also Client 
and contractor, agreement between, as affecting architect’s title 


CORR DIAS Siete rch tates ilerattoves donemichereratstetoimerioasteveouere chet cmckernaman 
contract provisions with respect to bids, as affecting ............. 59-60 
entitled to credit for savings on changes ..:..,........+--+-0e- 59 
provision for termination of contract by, on difficulty with unions 68 
right of, to compel performance of work by bidder ............. 64-65 


OWNERSHIP OF PLANS 
agreement between owner and contractor not sufficient to protect 
APCHITSCE AM era-5-oe sats ow oece ate elie ch otavahe: ct slomeyajera ste niobs Oy tiene keer eeu 


by architect should be covered by agreement between architect and 
CHONE Uwe viele Taya Uabelia taba Suk le/lecnesia ate lave: ara yatel Cae revAKedollonetonoseene i cvohals 53 
PATENTS 
protection’ (of ‘PlATS: Dy 02. sisi 2 ake a oso nie oi nese es oruile ata wactbherateiereenere eee 103 
MOST OM Asie graievsridoe sephora) aici ode talihe tvs se elie Vana okay tater wearer ete toe hae cana a 104 
PAYMENT 
instalment, withholding on account of liens ..............-...00. 60 
PENALTY 
as distinguished from liquidated damages .............ee0eeee 155-156 
PERFORMANCE 
of work by bidder, right of owner to compel ...............0000% 64-65 
SPeCiic, Of —CONUTACH caerstatie sieve des eee eee arctan . 64-65 
PLANS 
acceptance and delivery of, distinguished ................sseee-- 87-88 
acceptance of, as affecting compensation of architect ............ 88 
changes in, made necessary by inaccuracies of architect, not sub- 
Jeebiot chargee. calrswciencarna lay rc rateeee tear shcia (ora elaraiee talon 91 
compensation of architect for changes in .............ceeeeeeees 88-97 
copyright and patent protection of ............sceeacsecceees 103-104 
delivery of, condition precedent to right of recovery by architect. .86-88 
general misconception as to title to, in absence of agreement...... 101 
in absence of agreement, client has title to ............... ~...101-102 
ee of, effect of agreement between owner and contractor as 
OVS srdigie itsual'e <6, aC aad: slereluite ate eters o/oraremen store eta Rea ene Een er eT Cena ere 53 
payment for successive Sets Of vas. cr cite an geet eee ee 83-84 


rights of third parties in (a .....q-cosene on eee ee - + 102-104 
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Compensation of architect for successive sets of ......6....ee000% 81-83 
computation of fee for, on estimated cost .7.........0 cece eee e eee 81 
contract should provide measure of fee to be paid for .......... 81 
proper contract provisions covering payment for ................ 80-83 
PRICES 
and quantities, checking of by architect ..........ccereeeccees 117-121 
PRINCIPAL 
architect should avoid becoming involved as ...........eceeeeees 75-79 
_- architect should not act for undisclosed 722.0... 0.000. ce eevee aes 76-79 
PUBLICATION 
Oe plamison what CONSEIILES ves scsracn sus tereyatens: esacwc ats Tevele Gasra lovee orate, cro oualaes 103 
QUANTITIES 
amc prices, checking: oLuby -anehitect: . 5. ccts soe acestatiolaeis siememinen 117-121 
QUANTUM MERUIT 
EO OE OL ar cerca aaa ccceers wevavaasvena face wree Tal brah iaa vane eb a tateusis arses Gt oe RR 42-43 
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RATIFICATION 
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REASONABLE 
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et IBIO: Od; SOL V ICOM. ccoveratavecesateresete iets eeero dene aletsts NA OO CENTRO DESO Ceo 38-39 
JSIAOORE OIE cin Gi HEEL On Ona A ODOT S.0 CUOO ORO Ob ULE Use Oren obo G 42-43 
REGISTRATION OF ARCHITECTS 
derwSy Witch PES OC LO pana lorsvasciles's ‘aleve lovers a's ys aus vacate: sheyarolatar ere; ere tore ete! sreiers 150-151 
DEACON NTO Ol OPT ON Ein 5: \elore) sole eas lots roar joxdiotareteve) she ojle Nfateconielta ts hal aeaieheics 150 
ACY LIA UAT OST aO dest Get ets oem cera eta ket Glognisistaistain otavelavemracs: mitts Ponte crete 150 
as affecting corporations practicing architecture .............. 151-152 
REPRESENTATIONS 
by architect with respect to cost, danger of ..............+.06-- 70-74 
SCHEDULE 
of charges of architect as basis of contract .............+..605- 36 
of charges of American Institute of Architects as proof of value of 
BER VICEB horace al icc totenee yeu shee vase bronetesehoto covet eto iave logdea lon shekecevend eahieneuees 42 
of charges of American Institute of Architects as affecting compen- 
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SHMO ML ys CNTs OO IN TUE A OAs a 2c fstaie Wena’ tet ovo rsbniete sere Gllslinreiels senetanreoee 28-29 
SKETCHES, see Preliminary Sketches 
SPECIAL 
designs, protection of, by design patents ...............22.eeeee 104. 
form of construction contract, advantages of .................. 62 
forms of contract between architect and client ...............4.. 28-31 
AVES OST Ot tenuate iopetsiaseyeiere isi -tedelckeTay shelet siel(scatsiole foci looisloketetaleleashecs 35 
work, compensation of architect for ........6. 00d ce seen ee 97-100 
SPECIFIC PERFORMANCE 
GLI COULEA CES HIT Aad ee eorare tern Orato nr aredecels mel clic ceetetay erst oy ererate.le sie wheiarglnrs 64-65 
STANDARD 
form of construction contract of American Institute of Architects 50-63 
preferable to forms prepared without expert hateaananodcorcn 
form of contract between architect and client .................. 31-35 
danger of provision with respect to architect’s estimates in ...... 72 
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STOCK 
acceptance of by architect, as part of commission............... 46-49 
meaning of ‘‘full-paid,’’ énon- -assessable,’’ and ‘‘treasury’’..... 46-47 


STUDIES, see ‘‘Preliminary Sketches’’ 
SUB-CONTRACTORS 


claims by, against architect acting for undisclosed principal ..... 77-79 
SUPERVISION 

and superintendence, distinction between ............-+seeeees 105-107 

by thes sr ohitect. 0155 .coi.c ciate ctereietsueyaiciayeteroletereterervonetceiierdsrernatvenmecete 105-130 

by architect, authority to authorize extras, danger of .......... 115-116 
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delegation of authority with respect TOW rere are teta lovers otc ete fet oner aera ets 112-115 

does not imply constant personal attention ..............++eeee- 108-112 
SUPPLEMENT AGREEMENT 

Should be: im WRIGING,  aio.e cocwler ars sietera aie ove iotere aretencretee oh enereneerar me erets 66-69 
SUSPENSION 

rights of architect on completion of work after its ............ 160-161 
TERMINATION 

of jarchitect,’s employments cre oasis oscrri os) ener) treo leme oe erelel = tenants 157-161 

of contract, provision for, on difficulty with unions .............. 68 
THIRD PARTIES 

Tights; Of, Am) Plans ee cayecrsce atererons oy tera sFemte sieste tart oyete letaverena ouster 102-104 
TITLE TO PLANS 

in absence of contract, general misconception with respect to...... 101 
TOTAL COST 

Of: work; meaning ‘of! phrasey i eis' i ateiein satatcte siete akcjeseierersieterNorerte Be hy 
‘(TREASURY STOCK’? 

TNO ATM GOL 1 aes: a esos o'oteie: a6 wlscexedsnsohevelcaneie s7oiave rave siateartslapersany steer retaies 46-47 
UNDISCLOSED PRINCIPAL 

architect ‘shouldsnot actT fOr 1. <siac sacle heres Serrelaleneentianeyeee 76-79 
liability of architect to sub-contractors where architect acts for, 77-79 

UNIONS 

provision for termination of contract, on difficulty with .......... 68 
VALUE 

OL BEL VICES) 3's wicreiase.c'e wi eteie sieve reins on ohale lalate! sete sonele\iore ese aia lee ee veler eens 38-39 
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VARIANCE 

of written agreement by oral testimony not admissible ..... 38-39, 66-68 
WAIVER 

ofidelivery of plans; "by iclientiz cic. ejlariee sfeletsicis teetcrrete ieee eieieieete 86 
WITHDRAWAL OF BID ...... AOA Dy OOO CU LOA AU bom Ones Osi 63-65 
WITHHOLDING 

of instalment payment on account of liens ...............2..000. 60 
WORK 

‘“total cost’’ of, meaning of phrase ..... eva gucalaltenaye tose yscaveneteten enero 39 
WORKING DRAWINGS 

payment for successive iets Of 5c jie. +s sai sicite ts ceamieieene ee at 83-84 
WRITTEN AGREEMENT 

can not be varied by parol evidence ................02005. 38-39, 66-68 

variance of, by collateral agreement ...................--00: Gree ils 
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SPECIAL FORMS: 
AGREEMENTS between architects: 


MOPATUMEL SIT a, arts ate eceserses ste alasSene pallor wells or share Savara tel aos nee oe wcrc ives 182 
as general associates but not as partners .......0... ce eee eee 183 
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between architect and landscape architect .................2000. 185 
AGREEMENTS between architect and client: 
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COSMP LUIS COO iee OLE rates eirca reine es ro ttr ofs he) cv' so aoe oie ales clacel agereierolaies cnet 186-187 
where architect acts as consulting architect only .............. 179-181 


STANDARD DOCUMENTS AND FORMS OF THE AMERICAN 
INSTITUTE OF ARCHITECTS: 


ACCEPTANCE of proposal and conditions ..................8. 215-216 
AGREEMENT between contractor and subcontractor ............ 212-214 
AGREEMENTS between owner and architect 

ONAOTUIMATY) LOOP DASIS os sls. aus: aioc antic sues Al's aver -ceare wi alieseusteiette les apeikey es 188-192 
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CIRCULAR of information on cost-plus contracts ..........-....- 228-236 
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NOTES: 
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